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UNNECESSARY BURDENS ON 
EMPLOYERS: TIME FOR THE 
E E O C TO IMPROVE ITS SYSTEMIC 
DISCRIMINATION INITIATIVE 

By David P. Twomey 

I. Introduction 

As the nation's leading enforcer of federal laws 
prohibiting employment discrimination, the 
Equal Employment Opportunity Commission 

(EEOC) has rightfully placed a high priority on issues 
that impact large numbers of job seekers and employ-
ees.1 Starting in 2006, the EEOC initiated a program 
devoting resources to investigating and litigating cases 
of systemic discrimination as a top agency priority.2 It 
defined systemic cases as "pattern or practice, policy 
and/or class cases where the alleged discrimination 
has broad impact on an industry, profession, company 
or geographic location."3 When the agency makes a 
finding of systemic discrimination and efforts to secure 
voluntary compliance fail, it may choose to file suit to 
enforce the law.4 In Fiscal Year 2011, the Commission 
filed twenty three lawsuits with at least twenty known 
or expected class members. These suits comprised 
nine percent of all its merit filings, and comprised the 
largest volume of systemic suit filings since tracking 
started in FY 2006.5 

The EEOC has had much success in its evolving 
systemic program.6 As examples, in FY 2011 the EEOC 
reported that it achieved settlement with Verizon 
Maryland, Inc. creating a $20 million fund to compensate 
approximately 800 victims who were disciplined or 
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Roadway Express Inc. resolving inferior work 
assignments for black employees;8 it obtained 
a consent decree against the telemarketing firm 
International Profit Association in a pattern or 
practice sexual harassment case;9 and successfully 
concluded a nationwide age discrimination case 
against 3M Company.10 However, the EEOC 
did not report instances where it has imposed 
unnecessary burdens on employers and the courts 
in its systemic initiative. Part II of the paper 
deals with the EEOC v. CRST Van Expedited Inc. 
decision of the Eighth Circuit Court of Appeals, 
where the EEOC failed to reasonably investigate 
and conciliate in good faith with a large trucking 
company, placing an unreasonable burden on 
the employer and the courts." Part III of the 
paper deals with the EEOC v. Peoplemark Inc. 
decision, where the United States District Court 
for Western Michigan determined that the 
EEOC had imposed an unacceptable burden 
on a temporary staffing company, and the court 
awarded the company limited attorneys' fees 
and expenses.12 Part IV of the paper shows how 
the EEOC can address the procedural and 
competency issues made evident in the CRSTand 
Peoplemark cases; and makes a modest proposal 
for building neutrality into the investigation stage 
of the EEOC's prelitigation procedures. 

II. Investigation and Conciliation 
Obligations of the EEOC: 
The CRST Case 

In EEOC v. Van Expedited, Inc.,13 the United 
States Court of Appeals for the Eighth Circuit 
reviewed a federal district court's series of rul-
ings that collectively disposed of the EEOC's 
entire action against CRST Van Expedited, Inc. 
(CSRT), which alleged that CRST had subjected 
Monika Starke and 270 similarly situated female 
employees to a hostile work environment in 
violation of Title VII of the Civil Rights Act 
of 1964.14 The district court awarded CRST 
$4,467,442.90 in attorneys' fees and expenses.15 

A principal determination of the district court 
was that the EEOC failed to reasonably inves-
tigate and conciliate in good faith with CRST.16 

The appeals court majority affirmed the district 

court's decision that the EEOC failed to reason-
ably investigate and conciliate in good faith, but 
reversed the grant of summary judgment against 
Monika Stark and Tillie Jones, and vacated, 
without prejudice, the district court's award of 
attorneys' fees to CRST because it was no longer 
the "prevailing" defendant with the continuation 
of the litigation in the cases of Stark and Jones.17 

The Eighth Circuit majority set forth in careful 
detail the basis for its decision in its review of the 
six dispositive rulings of the U.S. District Court 
for the Northern District of Iowa. 

A. CRST's Business Model and 
Training Program 
CRST is an interstate logistics and transit com-
pany that employs more that 2500 long haul driv-
ers.18 Its business model relies on an efficiency 
measure known as "Team Driving," with two 
drivers to a truck, who alternate between driving 
and sleeping on-board in the truck's sleepercar, 
for as much as twenty one days in order to 
maximize mileage and minimize stops.19 Newly 
hired drivers are required to complete CRST's 
training program before it permits them to drive 
full time for full pay.20 During the three and-a-half 
day classroom component, CRST distributes its 
Driver's Handbook which contains an entire sec-
tion devoted to its anti-harassment policy, and 
the procedures for reporting such harassment.21 

Additionally, CRST orientation leaders orally 
reiterate CRST's written anti-harassment policy, 
explain to trainees how they can report harass-
ment complaints, and present a video stressing 
that CRST will not tolerate sexual harassment.22 

The Driver's Handbook instructs employees who 
endure or witness harassment or discrimination 
to immediately report the conduct to either an 
immediate supervisor or the Director of Human 
Resources.23 It states that "[a]ll reports of harass-
ment and/or discrimination will be handled in 
a confidential manner."24 At the New-Driver 
Orientation's conclusion, CRST has each trainee 
sign a written "Acknowledgement and Pledge 
Concerning Harassment and Discrimination," 
attesting to the facts that the trainee "received and 
read [CRST's] Policy Against Unlawful Harass-
ment and Discrimination."25 



Following the orientation, each trainee 
embarks on a twenty eight day, over-the-road 
training trip with an experienced "Lead Driver" 
who familiarizes the trainee with CRST's Team 
Driving Model and evaluates the trainee's 
performance on the maiden haul.26 At the 
conclusion of the training trip, the trainee's 
Lead Driver gives the trainee "a pass/fail 
driving evaluation" that superiors consider 
when determining whether to certify the trainee 
as a full-fledged CRST driver.27 Under CRST's 
organizational structure, Lead Drivers lack the 
authority to hire, fire, promote, demote, or 
reassign trainees; CRST's Safety and Operations 
Departments make all final decisions concerning 
the trainees' employment.28 

B. Channels for Reporting 
Sexual Harassment 
CRST provides its trainees and team drivers 
multiple channels for reporting sexual ha-
rassment, including: (1) CRST's "open-door 
policy," which encourages all of its employees 
to approach their supervisors, any employee in 
the Operations or Safety Departments, or any 
manager about any issue; (2) toll-free phone 
numbers for fleet managers who were available 
around the clock; (3) Qualcomm, a device placed 
in every truck that transmits messages, similar 
to emails, directly to fleet managers; (4) H.R.'s 
nationwide toll-free number and local toll phone 
number, both of which CRST provided in the 
Driver's Handbook section on how to properly 
report sexual harassment; and (5) evaluation 
forms given to all trainees at the training trip's 
conclusion soliciting each trainee's feedback 
concerning his or her lead driver.29 

C. Starke's Initiating Charges; the 
Investigation; the Conciliation 
On December 1, 2005 Monika Starke filed a 
sexual harassment charge with the EEOC.30 

The EEOC notified CRST of the filing.31 CRST 
investigated it and on December 21,2005 it sent 
a statement to the EEOC.32 During the investi-
gation of Starke's charge, the EEOC investiga-
tors learned that female drivers Essig, Morgan, 
Deeples, and Thiel had filed formal charges of 

discrimination against CRST for alleged sexual 
harassment.33 On July 12, 2007, the E E O C 
presented CRST with its "Letter of Determina-
tion," which notified CRST that the EEOC had 
found reasonable cause to believe that CRST 
subjected Starke and "a class of employees" to 
sexual harassment on the basis of gender and 
offered to conciliate the claim.34 CRST's attorney 
spoke with Starke's private counsel and from 
that conversation determined that conciliation 
appeared futile.35 

D.The Instant Lawsuit 
On September 27, 2007, the EEOC filed the 
instant lawsuit seeking redress for the discrimi-
nation that Ms. Starke "and a class of similarly 
situated female employees of CRST" allegedly 
endured.36 The EEOC brought the suit in its own 
name, pursuant to Section 706 of Title VII, "to 
correct CRST's unlawful employment practices 
on the basis of sex, and to provide appropriate 
relief to [Starke] and a class of similarly situated 
female employees of CRST who were adversely 
affected by such practices.37 

From September 27, 2007, the date that 
the EEOC filed suit, until nearly two years 
thereafter, the E E O C did not identify the 
women comprising the putative class despite 
the district court's and the CRST's repeated 
requests to do so. According to the district court, 
"it was unclear whether the instant Section 706 
lawsuit involved two, twenty or two thousand 
'allegedly aggrieved persons.'"38 The district 
court concluded that "the EEOC did not know 
how many allegedly aggrieved persons on whose 
behalf it was seeking relief," but "[ijnstead . . . 
was using discovery to find them."39 

The district court supported this conclusion 
with the following excerpted chronology of 
discovery in the case: 

On May 29,2008, for example, the EEOC 
sent 2,000 letters to former CRST female 
employees to solicit their participation in 
this lawsuit. On September 28, 2008, the 
EEOC sent another 730 solicitation letters 
to former CRST female employees. There 
was a clear and present danger that this 



case would drag on for years as the EEOC 
conducted wide-ranging discovery and 
continued to identify allegedly aggrieved 
persons. The EEOC's litigation strategy 
was untenable: CRST faced a continuously 
moving target of allegedly aggrieved 
persons, the risk of never-ending discovery 
and indefinite continuance of trial. 

On August 8, 2008, CRST asked the 
court to establish a date "by which the 
EEOC completes its identification of class 
members." ... The EEOC responded that it 
had identified "a total of 49 class members 
so far," predicted the "total class will reach 
between 100 and 150 individuals," indicated 
it believed it could identify "the bulk of the 
class members" by October 15, 2008, and 
suggested a December 7,2008 deadline for 
identifying the "class members." ... 

On August 20, 2008, the court set a[n] 
October 15,2008 deadline for the EEOC "to 
disclose the identities] of class members." ... 

By October 15, 2008, the EEOC identified 
approximately 270 allegedly aggrieved 
persons to CRST. The number of "class 
members" greatly increased in the ten days 
immediately preceding the deadline. Prior 
to October 7,2008, the EEOC had identified 
only seventy-nine "class members" to 
CRST. On October 7, 2008, the EEOC 
identified 40 new "class members" and 
advised CRST that the "investigation is 
continuing." ... On October 15, 2008, 
the E E O C identified 119 more "class 
members" and again advised CRST that 
the "[investigation is continuing." ... Also 
on October 15, 2008, the EEOC partially 
identified 66 additional persons and stated 
[that] " the EEOC expects [that] all [of] 
these individuals are class members. ... 
Again, the E E O C stated that the "[i] 
nvestigation is continuing." ... 

... The Court took the EEOC at its word 
that it had a good-faith belief that each 

and every one of the approximately 270 
women it had disclosed to CRST before 
the deadline had an actionable claim for 
sex discrimination.40 ... 

Having warned the EEOC that failure to 
present any woman for deposition before 
discovery's conclusion on January 15, 2009 
would result in barring the EEOC from seeking 
relief on her behalf, with just 150 women made 
available for depositions, the district court 
dismissed the EEOC's claims for the 120 women 
who were not produced.41 

Subsequently, the district court also entered 
summary judgment against a majority of the 
remaining women and barred the E E O C 
from seeking relief on their behalf at trial for a 
variety of reasons, including: judicial estoppel; 
failure to report the harassment to CRST in a 
timely manner; CRST's prompt and effective 
response to the reports that it actually received; 
and because the alleged harassment was not 
sufficiently severe or persuasive.42 

On August 13, 2009, the district court barred 
the EEOC from seeking relief for the remaining 
sixty seven women after concluding that the 
E E O C had failed to conduct a reasonable 
investigation and bona fide conciliation of 
these claims-statutory conditions precedent 
to instituting suit.43 Having disposed of all the 
allegedly aggrieved women in the EEOC's 
putative "class," the district court dismissed the 
EEOC's complaint.44 

E. EEOC's Presuit Investigation and 
Conciliation Obligations 
Section 706 of Title VII, the provision under 
which the EEOC sued CRST, authorizes the 
EEOC to bring suit in its own name on behalf 
of a person or persons aggrieved by the em-
ployer's unlawful employment practice.45 This 
right, however, is subject to certain administra-
tive prerequisites.46 In Occidental Life Insurance v. 
EEOC\ the U.S. Supreme Court identified the 
multistep enforcement procedures culminating 
in the EEOC's authority to bring a civil action in 
federal court.47 First, an employee files with the 
EEOC a charge "alleging that an employer has 



engaged in an unlawful employment practice."48 

Second, "[t]he EEOC is then required to inves-
tigate the charge and determine whether there 
is reasonable cause to believe that it is true."49 If 
reasonable cause does exist, the EEOC moves 
to the third step, which attempts to remedy the 
objectionable employment practice through 
the informal, nonjudicial means "of conference, 
conciliation, and persuasion."50 However, if the 
conciliation is unsuccessful, the EEOC may 
move to the fourth and final step and bring a 
civil action to redress the charge.51 

The district court barred the EEOC from 
seeking relief for the sixty seven allegedly 
aggrieved women, finding that the E E O C 
failed to conduct a reasonable investigation and 
good-faith conciliation as required.52 The Eighth 
Circuit majority concluded that the "EEOC 
did not investigate the specific allegations of 
any of the sixty seven allegedly aggrieved 
persons" - the class members - "until after the 
complaint was filed."53 Absent an investigation 
and reasonable cause determination apprising 
the employer of the charges lodged against it, 
the court stated, the employer has no meaningful 
opportunity to conciliate.54 The court majority 
determined that the district court's dismissal of 
the EEOC's complaint on behalf of the sixty 
seven women was not an abuse of the court's 
discretion, concluding that the present record 
confirms that the EEOC wholly failed to satisfy 
its presuit obligations.55 

F. Section 707 "Pattern or Practice" Theory 
Section 707 of Title VII of the Civil Rights Act 
permits the EEOC to sue employers when it has 
reasonable cause to believe they are engaged in 
a pattern or practice of unlawful employment 
discrimination.56 "Pattern or practice" disparate 
treatment claims focus on allegations of wide-
spread acts of intentional discrimination against 
individuals. To succeed in a pattern or practice 
case, the EEOC must prove more than sporadic 
acts of discrimination. It must establish that 
intentional discrimination was the defendant-
employer's "standard operating procedure."57 

The EEOC did not allege that CRST was 
engaged in a pattern or practice of illegal sex-

based discrimination or otherwise plead a 
violation of Section 707 of Title VII.58 The district 
court assumed that the EEOC had the right to 
maintain a pattern or practice claim in this case 
but dismissed it with prejudice, holding that as 
a matter of law there was not sufficient evidence 
from which a reasonable jury could find that it 
was CRST's "standard operating procedure" to 
tolerate sexual harassment.59 

G.The Dissent's View of the EEOC's 
Litigation Prerequisites 
The dissent to the Eighth Circuit's decision 
disagreed that the EEOC had failed to fulfill its 
litigation prerequisites prior to filing the lawsuit. 
According to the dissent, "[t]he majority im-
poses a new requirement that the EEOC must 
complete its pre-suit duties for each individual 
alleged victim of discrimination when pursuing 
a class action."60 It's true that in a "pattern or 
practice" class action case under Section 707 of 
Title VII, the EEOC would not have to identify 
and attempt to conciliate each purported class 
member's claim.61 However, the EEOC did not 
advance a Section 707 pattern or practice theory 
against CRST, and the district court determined 
that if it did, such a theory would be dismissed 
with prejudice because there was insufficient 
evidence from which a reasonable jury could 
find that it was CRST's "standard operating 
procedure" to tolerate sexual harassment.62 The 
EEOC pursued a "class-like" action under Sec-
tion 706, containing Title VII's sensible presuit 
obligations, requiring investigation of each claim 
and a meaningful opportunity to engage in con-
ciliation, giving the parties the opportunity, at 
least, to settle some or all of the dispute without 
the expense of a federal lawsuit.63 

H. Attorneys' Fees 
The district court ruled in CRST's favor in dis-
positive motions that collectively disposed of 
the EEOC's entire action.64 After its final ruling 
on August 13,2009, it determined that CRST as 
prevailing party could file an application for at-
torneys' fees from the EEOC.65 The district court 
determined that attorneys' fees were warranted, 
and the CRST was entitled to $463,071.25 



for reasonable out of pocket expense, with 
$4,004,371.65 for attorneys' fees.66 The Court of 
Appeals reversed the district court's summary 
judgment as to Monika Starke and Tillie Jones. 
Because the EEOC still asserts live claims against 
CRST on behalf of Mss. Starke and Jones, the 
court vacated, without prejudice, the district 
court's award of attorneys' fees and expenses.67 

The matter of the EEOC's obligation to pay 
attorneys' fees awaits a full-blown trial on the 
merits of Ms. Starke's and Ms. Jones' cases re-
solving the disputed issues present in those cases, 
to determine whether they are without founda-
tion, qualifying CRST for attorneys' fees.68 

I. Unacceptable Burden on the 
Employer and Courts 
The working-living environment of twenty four 
hour a day service, alternating between driving, 
and sleeping on board a truck's sleepercab, can 
lead to serious interpersonal issues between two-
person, long-haul driver crews, especially when 
a crew consists of male and female co-drivers. 
Hygiene issues,69 obnoxious satellite radio 
programs, boasting about past sexual exploits, 
sporadic remarks of sexual/vulgarity, highly 
offensive propositions for sex and other sordid 
matters may occur.70 

CRST battles sexual harassment through 
its new driver training program where it 
comprehensively teaches that it will not 
tolerate sexual harassment and obtains signed 
written pledges of no sexual harassment or 
discrimination and no retaliation71 and, it trains 
the drivers how to report violations of its policy.72 

The law of sexual harassment is well settled. 
To be actionable the alleged harassment must 
be so severe or persuasive that it "alter[ed] the 
conditions of the [woman's] employment;73 

and Title VII is not a general civility code for 
the American workplace.74 Precedent clearly 
established that a Lead Driver as utilized by 
CRST is not a supervisor.75 Regarding sexual 
harassment of coworkers, should it occur, CRST 
would be liable for this sexual harassment only 
if CRST knew or should have known of the 
instances of sexual harassment, and did not 
properly and effectively take corrective action.76 

Upon filing the complaint against CRST in 
the district court on September 27, 2007, the 
EEOC's higher level attorneys took it upon 
themselves to issue a press release entitled: 
"TRUCKING GIANT CRST SUED FOR 
SEXUAL HARRASSMENT OF 'TEAM' 
DRIVERS."77 The EEOC had not at that point 
sent out the 2000 solicitation letters to former 
CRST female employees to participate in the 
just filed lawsuit. The mailing was not made until 
eight months later on May 29, 2008.78 It was a 
year after filing suit that the EEOC sent out an 
additional 730 solicitation letters.79 Clearly the 
EEOC had not yet developed its case when it 
published its press release. 

The district court determined that it should 
bar the EEOC from seeking relief on behalf of 
sixty seven of the allegedly aggrieved women, 
because the EEOC did not investigate, issue 
reasonable cause determinations or conciliate 
the claims of these individuals. The court 
believed the dismissal was necessary because to 
rule to the contrary would permit the EEOC to 
perfect an end-run around Title VII's integrated, 
multistep enforcement procedure and would 
ratify a "sue first, ask questions later" litigation 
strategy on part of the EEOC, which would be 
anathema to Congressional intent.80 Footnote 
25 in the district court's decision stated in part: 

The court notes that, upon filingthe Complaint, 
the EEOC's higher-level attorneys issued 
a press release entitled "TRUCKING 
GIANT CRST SUED FOR SEXUAL 
HARRASSMENT OF FEMALE 'TEAM9 

DRIVERS." Mr. John Hendrickson, 
Regional Attorney for the Chicago District, 
and Mr. John R Rowe, District Director of 
the Chicago District Office, commented 
on CRST's alleged practices. For example, 
Mr. Hendrickson stated: "This situation is 
chilling to contemplate: being trained by 
a sexual harasser on the open road in a 
sleeper cab, and not getting immediate help 
when you complain. We think the repetitive 
nature of the situation as alleged here makes 
this case especially compelling ... ." Mr. 
Hendrickson also attended an employment 



law conference in Chicago on October 1, 
2008, in which he "highlighted the rampant 
sexual harassment exhibited by trucking 
giant CRST and their weak, if typical, 
defense that it was "all the woman's fault."81 

When high level EEOC attorneys, officials 
of the United States government, made public 
statements connoting the employer's guilt 
of unlawful employment practices, while 
belittling the employer's defense, even before 
the employer has an opportunity to make such 
a defense, and indeed where the employer had 
no opportunity for a genuine investigation, 
reasonable cause determination or conciliation 
before the class like complaint was filed in 
court, such a public assertion was untenable.82 

Not only is it destructive of the employer's 
reputation, but it may well have resulted in 
the agency itself being locked into the publicly 
asserted pronouncement of the high level 
attorneys, leading the agency to progress all 
claims as meritorious. The district court took 
the EEOC at its word that the EEOC had a 
good-faith belief that each and every one of the 
approximately 270 women it had disclosed to 
CRST before the deadline had an actionable 
claim for sex discrimination.83 Just two cases, yet 
to be decided on the merits by the trial court, 
have survived!84 

A litigation strategy by the EEOC to excoriate 
the employer in the press seeking to obtain 
a consent degree from the employer without 
properly developing its case was not condoned 
by the district court.85 The litigation cost to CRST 
was $4,467,442 in attorneys' fees and expenses, 
which may or may not be awarded to CRST by 
the district court depending on the outcome of 
the Starke and Jones cases that have survived 
for trial.86 Additional costs were born by CRST 
for the time and efforts of its employees whose 
focus was diverted from their business duties 
to assist in the multi-year litigation. Moreover, 
critically needed EEOC federal enforcement 
funds were wasted on this endeavor by the 
agency. Moreover, the EEOC, asserting to the 
district court that each and every one of the 
approximately 270 women eventually named 

in the class like action against CRST has an 
actionable claim for sex discrimination, placed 
an enormous burden on the district court, 
a burden that should have been performed 
within the agency itself with the appropriate 
investigation of each claim and the EEOC 
correctly applying procedural and substantive 
law to the facts of each claim.87 

III. Attorneys' Fees for Unecessary 
Burden Imposed on Employer: 
The Peoplemark Case 

In EEOC v. Peoplemark, Inc. the United States Dis-
trict Court for the Western District of Michigan 
dealt with an employer's motion for attorneys' 
fees and costs after a joint motion to dismiss the 
EEOC case against the employer with prejudice 
was granted.88 

A.The EEOC's Case Against 
Peoplemark, Inc. 
Peoplemark, Inc. is a temporary staffing company 
which hires people to perform in light industrial, 
clerical and receptionist positions.89 The EEOC 
had been informed that on July 1,2005 an officer 
of the company stated that its customers will not 
accept for assignment any employee who has a 
felony criminal conviction because of safety and 
security concerns.90 On November 13, 2005, the 
EEOC received a discrimination claim regarding 
Peoplemark from Sheri Scott, a two-time felon 
with convictions for housebreaking and larceny.91 

During the EEOC's investigation of this matter, 
it utilized administrative subpoenas in 2006 and 
2007 to obtain over 18,000 pages of documents 
from Peoplemark.92 

On May 29,2008, the EEOC filed a complaint 
in the United States District Court for the Western 
District of Michigan in which it alleged that 
Peoplemark maintained a policy "which denied 
the hiring or employment of any person with a 
criminal record," and that this policy adversely 
affected African-Americans in violation of Title 
VII.93 The EEOC sought relief on behalf of 
Sherri Scott and others "similarly situated but 
unidentified African- Americans who were 
adversely affected by such practices."94 



On February 4, 2009, Peoplemark asked the 
EEOC to identify every individual, based on the 
EEOC's previous investigation, who had been 
injured by Peoplemark's allegedly discriminatory 
practice.95 The only name given was Sherri 
Scott; no other similarly situated African-
American was named.96 The court ordered 
the EEOC to fully answer the interrogatories 
and the EEOC answered in response with the 
names and addresses of 286 individuals.97 The 
EEOC had these names since its administrative 
investigation during 2006 and 2007, before the 
lawsuit began. The court pointed out that there 
was no indication that the EEOC conducted 
any investigation of the specific allegations of 
the 286 people it belatedly named as victims, or 
that it issued a reasonable cause determination 
in an administrative investigation.98 And, the 
court stated that "[h]ad this case been dismissed 
on the basis that it was not properly investigated 
before it was brought, the attorneys' fees would 
be far greater."99 

Having received the names of the 286 alleged 
victims, Peoplemark's expert was then able 
to determine that 22% of these people who 
had felony convictions were in fact hired by 
Peoplemark.100 The court stated that a good 
E E O C investigation would probably have 
shown that the EEOC could not make its case 
even prior to filing the lawsuit, but it certainly 
became evident when all the evidence submitted 
by the EEOC was available, even if the EEOC 
had not conducted its own independen t 
investigation.10 ' Based on the unnecessary 
burden imposed on Peoplemark, the court 
determined that Peoplemark was entitled to an 
award of fees and cost incurred from October 1, 
2009 until the dismissal of the action on March 
29, 2010 in the amount of $751,942.48102 

B. Unacceptable Burden on the Employer 
EEOC Commissioner Ishimaru took the oppor-
tunity to highlight this case at a public meeting on 
November 20, 2008, stating that "|J]ust this past 
September, the Commission unanimously ap-
proved the filing of a case in the Western District 
of Michigan against Peoplemark, alleging that a 
class of African-Americans were discriminated 

against due to its policy that denies the hiring 
or employment of any person with a criminal 
record." 103 Surely, the Commissioner was justifi-
ably concerned about a blanket employer policy 
that denies employment to any person with a 
criminal record in the context of some 708,0000 
men and women being released from prison each 
year, and the difficulty faced by so many of these 
individuals to get their lives back by finding em-
ployment upon their return to the community.104 

If the EEOC had conducted a good administra-
tive investigation it would have discovered that 
Peoplemark did not have an administrative policy 
of not hiring individuals with criminal records.105 

This case should never have been filed in court. 
Peoplemark's staff was required to provide 

some 18,000 pages of documents in response to 
administrative subpoenas from the EEOC over 
a two year period.106 And it had to bear the costs 
of attorneys' fees and expenses from the initiation 
of charges on November 13, 2005 through to 
October 31, 2009, a period of time not covered 
by the court's ultimate award of attorneys' fees 
and expense covering the subsequent period of 
November 1, 2009 until the case was dismissed 
with prejudice on March 31,2010.107 In addition to 
the economic burden placed on Peoplemark by 
the U.S. governmental agency, its reputation was 
harmed by the Commissioner's erroneous public 
charge against the company. Surely the EEOC 
should address the structural and competency 
issues exposed by the court in this case. 

IV. Remedial Measures: Conclusion 

The CRST ruling, internal E E O C planning 
documents, along with the presence of a new 
General Counsel, may provide a basis for cor-
recting procedural and competency matters 
raised by the CRST and Peoplemark cases. A 
modest proposal is suggested for building some 
neutrality into the investigations stage of the 
EEOC prelitigation procedures under Section 
706 of Title VII of the Civil Rights Act. 

A. Structural and Competency Issues 
The work of the EEOC in administrating Title 
VII of the Civil Rights Act, the Pregnancy Dis-



crimination Act, the Age Discrimination in Em-
ployment Act, the Equal Pay Act, the Rehabilita-
tion Act and the Americans with Disabilities Act 
is the driving force in shaping fair employment 
practices in our society and ridding society of 
unfair employment practices whereby otherwise 
qualified workers are impeded from competing 
on an equal basis with fellow citizens for employ-
ment and promotional opportunities.108 In light 
of the CRSTand Peoplemark decisions the EEOC 
should take action to remedy the structural and 
competency problems exposed by these cases. 

After the filing of a charge or charges, Section 
706 requires that there be an investigation of the 
charge and a determination made whether there 
is reasonable cause to believe the charge is true; 
and if reasonable cause exists the subsequent 
stage requires the EEOC to attempt to eliminate 
the unlawful practice by informal methods of 
conference, conciliation and persuasion.109 

A reading of the CRSTand Peoplemark decisions 
exposes competency issues in the agency. In 
CRST] why were so many meritless charges 
progressed to and pursued before the district 
court rather than meaningfully investigated 
and if need be conciliated in fulfillment of the 
EEOC's administrative responsibilities under 
Section 706?"° In Peoplemark, the district court 
pointed out that there is no indication that 
the EEOC conducted any investigation of the 
specific allegations of the 286 people it belatedly 
named as victims.111 

The EEOC itself has a draft plan focused on 
quality issues in investigations and conciliations 
which is directed at competency issues. 112 In the 
EEOC's "Draft Plan for Fiscal Years 2012-2016" 
it lists Outcome Goal 111. As "[a] 11 interactions 
with the public are timely, of high quality, and 
informative."113 The draft plan proposes a new 
quality control system for investigations and 
conciliations, including for FY 2013: 

Develop criteria to measure the quality of 
investigations and conciliation and develop 
a peer review assessment system.114 

The draft explains in part that the current 
measures do not measure whether charges are 

appropriately reassessed on a timely basis, how 
efficient and timely the investigation has been, 
what the investigation actually consisted of, and 
whether the investigator correctly applied the 
law to the facts of the charge. 115 

Speaking at an American Bar Association 
meeting in Key West, Florida on February 24, 
2012, the EEOC's recently appointed General 
Counsel, P. David Lopez, stated his litigation 
philosophy as follows: "If we file a case, we should 
be ready to try it. If we try a case, we should have 
a reasonable chance of prevailing."116 

The philosophy of being ready to try the case 
when the agency files it was not in effect for 
the CRSTand Peoplemark cases. It is a welcome 
philosophical change for the agency and should 
end a perceived litigation strategy of excoriating 
the employer in the press seeking to obtain 
a consent decree from the employer without 
properly developing its case before filing with 
the court.117 

B.An Impartial Review Officer 
In general, employers are careful to avoid dis-
criminatory behavior, and are quick to settle 
discrimination charges prior to litigation when 
there is credible evidence of discrimination. The 
message sent to the EEOC by the courts in the 
CRSTand Peoplemark decisions is that the EEOC 
must develop its Section 706 cases at the investi-
gation stage. The EEOC has broad authority to 
issue subpoenas, enforceable in federal courts, 
in support of the investigatory process.118 Under 
Section 706, if the EEOC determines after an 
investigation that there is not reasonable cause 
to believe the charge is true, the charge will be 
dismissed; and if the EEOC determines that 
there is reasonable cause to believe the charge 
is true, the agency moves to the conciliation 
stage.119 This decision making task is a critical 
juncture in the statutory process. 

The E E O C investigator may well have 
properly pursued a wide and costly investigation, 
including subpoena enforcement action against 
the employer. The employer may believe that 
the investigator has been less than fair and 
impartial in the investigation process and that a 
reasonable cause determination decision by the 



investigator is unfair process. The investigator 
may have a hardened view of the employer from 
the adversarial relationship of the parties. 

It is proposed that at the conclusion of the 
actual investigation in systemic cases under 
Section 706, where the investigator (investigation 
unit) intends to issue a letter of determination 
that reasonable cause exist for the charges in 
the systemic investigation - called a proposed 
determination - that the Office of the General 
Counsel provide a highly qualified Impartial 
Review Officer to make a nonjudicial review of 
the administrative record developed during the 
investigation, and that the neutral officer have 
full authority to approve, modify or reject the 
proposed determinations of the investigator. If 
all or some of the proposed recommendations 
are found to have merit by the Impartial Review 
Officer, it would be persuasive pressure on the 
employer to resolve the action in the conciliation 

stage of the administrative process. From an 
investigation quality perspective, the EEOC 
could expect an improvement in the quality of 
investigations because each systemic investigation 
would be subject to the impartial agency review. 
Moreover, should a proposed determination 
be modified or rejected for not meeting the 
reasonable cause standard, scarce agency 
resources would be preserved to pursue other 
meaningful enforcement activity by the EEOC.120 

With twenty three systemic cases filed in FY 
2011 a pilot project utilizing highly qualified 
Impartial Review Officers would have a modest 
marginal cost to the agency and provide some 
structural balance and neutrality clearly lacking 
in the handling of the CRST and Peoplemark 
cases before the EEOC. And, it may have the 
additional benefit of enhancing the public's 
confidence in the fairness of EEOC's enforcement 
of federal equal employment opportunity laws. • 
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