
Persistent link: http://hdl.handle.net/2345/2766

This work is posted on eScholarship@BC,
Boston College University Libraries.

Published in America, vol. 206, no. 7, pp. 23-26, March 2012

These materials are made available for use in research, teaching and private study,
pursuant to U.S. Copyright Law. The user must assume full responsibility for any use of
the materials, including but not limited to, infringement of copyright and publication rights
of reproduced materials. Any materials used for academic research or otherwise should
be fully credited with the source. The publisher or original authors may retain copyright
to the materials.

A balancing act: Catholic teaching on the
church's rights#and the rights of all

Authors: David Hollenbach, Thomas A. Shannon

http://hdl.handle.net/2345/2766
http://escholarship.bc.edu


A Balancing Act 
Catholic teaching on the church's rights—and the rights of all 
B Y D A V I D H O L L E N B A C H A N D T H O M A S A . S H A N N O N 

A l though the presidential election is 10 months 
away, some rhetorical fires are already raging. 
Key issues, as identif ied by some candidates 
and by the U.S. Catholic bishops, include 

abort ion, gay marriage and contraception. 
Right ly or wrongly, many people t h i n k no 
pol i t ical compromise is possible on these 
matters. A n d in this year's electoral politics, 
religious freedom is being invoked in ways 
that have poli t ical implications. 

Catholic teaching on religious freedom 
provides a carefully nuanced framework for 
considering these debates. One element o f 
the t r a d i t i o n requires respect for the 
church's r ight to play an active role i n pub­
lic life. T h e Catholic understanding o f re l i ­
gious freedom stands in sharp contrast to 
secularizing approaches to public life and 
privatistic interpretations o f the place o f 
rel igion. T h e contrast is part icularly evi­
dent i n the way the U.S. bishops have 
l inked their opposi t ion to same-sex rela­
tionships and gay marriage to their exercise 
o f religious freedom. They state that the 
human rights o f all persons must be pro­
tected, bu t that this "should be done w i t h o u t sacrificing the 
bedrock o f society that is marriage and the family and w i t h ­
ou t violat ing the religious l iber ty o f persons and ins t i tu ­
tions." T h i s linkage echoes controversies about whether 
Catholic inst i tut ions can be legally required to provide fam­
ily health care benefits for the partners o f employees i n 
same-sex relationships, provide adopt ion services to gay 
couples or fund insurance plans that cover contraception. 

Civil Law and Moral Values 
Argumen t about the role o f the U.S. bishops in public life 

reached high intensity dur ing the debate over the Affordable 
Hea l th Care A c t enacted in 2010. T h o u g h the bishops have 
been long-t ime supporters o f affordable, universal health 
care insurance for all Americans, they opposed the health 
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cure b i l l because they concluded that the b i l l could allow tax 
dollars to fund abortions. Yet this posi t ion was not a matter 
o f moral principle; i t was a prudential judgment about con­
sequences they thought might follow were the legislation 
passed. Whe the r the bishops were r ight i n their judgment on 
this complex public policy has been questioned. 

Unquest ionably, the bishops' oppos i t i on to the 
Affordable Hea l th Care b i l l was an exercise o f their r ight to 
religious freedom. But how does their exercise o f religious 
freedom relate to their other moral concerns, such as the 
r ight o f all persons to adequate health care? W h e n religious 
freedom is exercised to advocate legislative policy to enforce 
certain moral standards, l ike opposi t ion to abor t ion or 
same-sex marriage, the role o f civi l law i n the enforcement o f 
moral norms comes to the fore. W h e n and how is civil legis­
lat ion an appropriate means for the p r o m o t i o n o f the moral 
norms taught by the church's magisterium? 



These questions, present in the current electoral debates, 
j o i n two dis t inct bu t overlapping issues—moral plural ism 
among the U.S. popula t ion and an increasing pol i t ic iza t ion 
o f religious issues. I n Robert Putnam and Dav id Campbell's 
book American Grace: How Religion Divides and Unites Us, 
t w o findings are significant. First, largely because post-
baby-boomer generations are alienated f rom Catholic and 
evangelical leaders' positions on gay rights and abort ion, 
younger Americans have become increasingly secularized. 
T h e percentage o f young 
people who say they have 
"no re l ig ion" increased 
f r o m 5 percent i n the 
1970s, '80s and '90s to 25 
percent today. 

Second, there is a 
notable correla t ion be­
tween being actively 
engaged i n a religious com­
muni ty and support ing the 
Republican Party; there is a similar l i n k between not being 
active in any religious communi ty and suppor t ing the 
Democratic Party. T h e so-called "God-gap" in American 
poli t ical alignment revolves pr imar i ly around the issues o f 
abort ion and homosexual relationships. Those who are pro-
life and pro- t radi t ional marriage are likely to be believers and 
Republicans, whi le those who are pro-choice and pro-gay 
rights are increasingly secular and Democratic. A b o r t i o n and 
homosexuality overshadow a range o f other public issues o f 
moral importance: avoidance o f war, discontinuation o f the 
death penalty, p romot ion o f economic justice through jobs 
and jus t wages, provision o f affordable health care, overcom­
ing racial and gender discrimination, alleviation o f global 
poverty and the p romot ion o f human rights. 

M a r y Jo Bane, o f Ha rva rd University's Kennedy School 
o f Government, has argued that polarizat ion i n politics is 
making i t increasingly diff icul t for Americans to agree on or 
to achieve common purposes i n national life. Since the 
Catholic mora l t rad i t ion sees the p r o m o t i o n o f the common 
good as the pr incipal purpose o f law and politics, one can 
ask whether polar izat ion ought not to be raising serious 
concerns among Catholics. 

Nei ther the un i ty o f society nor the concerns o f those 
who are religiously active should override all other values as 
the church determines its pastoral agenda. Bu t some moral 
questions may have such importance that pursuing them 
justifies pastoral actions that lead to social conflict and the 
departure o f some people f rom active involvement i n the 
church. S t i l l , i f r e l ig io -po l i t i ca l po la r i za t ion threatens 
efforts to w o r k for the common good and occasions' a sharp 
decline i n active par t ic ipat ion in the religious communi ty by 
the younger generation, then careful consideration is called 

for about how church leaders approach public policies on 
abort ion, contraception and same-sex relationships. 

A Modest Approach 
Catholic moral t radi t ion has long stressed that civi l law 
should be founded on moral values. But i t also stresses that 
civil law need not seek to abolish all immora l activities i n 
society. For one thing, such a goal is impossible to attain. 
Since i t is very unlikely that a majority o f people i n a partic­

ular society w i l l be fully vir ­
tuous, civil law should not 
t r y to coerce people to 
move dramatically beyond 
the level o f virtue they have 
already at tained. Such 
efforts w o u l d l ikely pro­
duce resistance, b r i n g i n g 
civi l law into disrepute and 
leading to an outcome that 
may be worse than pursu­

ing more modest moral goals. 

Fol lowing this approach, John Courtney Murray , S.J., 
observed that efforts to promote vir tue in sexual matters 
through civi l coercion are particularly unlikely to succeed. I n 
the mid-1960s Father M u r r a y drew on Thomas Aquinas to 
argue that preventing the use o f contraception by civi l legis­
l a t i on w o u l d l ike ly be unsuccessful. S imi lar ly , Father 
M u r r a y appealed to Aquinas to argue that the goal o f civi l 
law is to promote public morality, wh ich is l i m i t e d to achiev­
ing the common good o f the popula t ion. Father M u r r a y 
acknowledged that whether contraception was a matter o f 
public or private mora l i ty could be disputed, bu t he argued 
that the case for ho ld ing i t to be a matter o f private mora l i ­
ty was "sufficiently conclusive." H e argued that the church 
should not t ry to keep laws on the books preventing the sale 
o f contraceptives. 

Father M u r r a y further noted that using civil law to pro­
h ib i t the sale o f contraceptives was inappropriate, because 
many people rejected the argument that contraception was 
immora l , and others, including some religious leaders, held 
that i t could be morally required as a means to responsible 
parenthood. A l t h o u g h Father M u r r a y d i d not accept this 
argument, he argued against seeking to translate the Catholic 
moral objection to contraception into a civi l ban because o f 
the diversity o f positions in society. T h o u g h the church could 
teach its members that b i r t h control—among other issues— 
is morally unacceptable, the moral role o f civi l law is l imi ted . 
T h e church should not ask the state to do what i t has not 
been able to convince its o w n members to do. 

T h i s aff irmation o f bo th the reality o f plural ism and the 
moral importance o f the religious beliefs o f others is direct­
ly relevant to our contemporary debates over how a society 

How should society frame civil 
laws on matters about which there 

is considerable moral and 
religious disagreement? 



should frame civil laws on matters about which there is con­
siderable moral and religious disagreement. Should the gov­
ernment use civi l legislation and coercive regulation to pre­
vent abort ion and same-sex relationships? O r on these mat­
ters should the church and other moral educators, like the 
family, seek to develop the vir tue in people that w i l l lead 
them to do what is r ight w i t h o u t their being compelled by 
threat o f police action? 

Avoiding Confrontation 
Regarding the recent requirement f rom the U.S. Department 
o f Heal th and H u m a n Services that health insurance must 
now cover contraception, this policy is a lamentable failure by 
the administration to take the religious and moral concerns o f 
Catholic leadership as seriously as they should. St i l l , this fail­
ure ought not lead to a church/state confrontation. W e w o u l d 
suggest that since the H . H . S . policy mandates insurance cov­
erage o f contraception and not its use, 
Catholic institutions could rightly regard 
provision o f health insurance in line w i t h 
H . H . S . regulations as a form o f "remote or 
indirect material cooperation" w i t h the con­
traceptive act ion the church officially 
regards as immoral . T h e harm to the common good o f not 
providing full health insurance to employees at Catholic insti­
tutions or o f separating these institutions from formal con­

nection w i t h the church could be disproportionate. One need 
not see the recent H . H . S . ru l ing as drawing "a line in the 
sand" or as a direct threat to Catholic religious freedom, as 
Cardinal T i m o t h y Dolan, president o f the U.S. Conference o f 
Catholic Bishops, has argued. Following standard principles 
o f the Catholic moral t radit ion, some compromise between 
church and state on this matter can be sought. 

T h e Second Vatican Counci ls "Declaration on Religious 
Freedom" stated that the way government should respond to 
matters on which there is moral or religious disagreement 
should be based on a presupposition in favor o f freedom. 
Freedom "is to be respected as far as possible, and curtailed 
only when and in so far as necessary." Father M u r r a y added 
that this means freedom should be l imi ted only so far as 
necessary to preserve society's very existence. 

Bo th Father M u r r a y and the council specify when such 
threats exist and thus when religious freedom can be l i m i t ­

ed and when i t cannot. T h e criteria are 
the standards o f "public order." Public 
order includes three elements: justice, 
wh ich secures the rights o f all citizens; 
public peace, wh ich i tself is grounded i n 
justice; and those standards o f public 

mora l i ty on wh ich consensus exists in society. Public order 
is a moral concept—the m i n i m a l level o f moral i ty that pro­
tects the most basic prerequisites o f social life. These pre­
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requisites include protect ion o f the levels o f justice and 
peace required for a civi l society to exist at al l . W h e n such 
requirements o f public order are endangered, the use o f the 
coercive power o f the state is jus t i f ied , even to l i m i t religious 
freedom. 

D r a w i n g on Father Murray's analysis, we can conclude 
that the question to be addressed regarding same-sex rela­
tionships, abor t ion and contraception i n the U n i t e d States 
today is whether permissive stances toward each threaten 
social life, and whether the justice and public peace that sus­
ta in social life require that each be prohib i ted by law. 
Clearly, some religious leaders ( including bishops) believe 
that abor t ion and same-sex relationships do threaten social 
life. T h e y ho ld that civi l recognition o f same-sex partner­
ships threatens the family bonds that ho ld society together, 
and that abor t ion is the unjustified taking o f innocent 
human life. T h e bishops argue that the standards o f justice 
and public moral i ty can be invoked to support the use o f 
coercive governmental power to l i m i t same-sex partnerships 
and prevent abort ion. 

A significant number o f U.S. citizens do not agree w i t h 
the bishops; some who disagree do so on religious grounds. 
One could argue that those who disagree w i t h the bishops 
are simply i n error when they h o l d that homosexual part­
nerships based on mutua l love and commi tment can be 

morally justifiable, or when they conclude that i n some trag­
ic circumstances abort ion might , w i t h regrets, be jus t i f ied . I t 
is appropriate here to recall Vatican II 's rejection o f the ear­
lier Catholic posi t ion that error has no rights. 

T o suggest that the government is no t the appropriate 
agent for pursuing the advancement o f mora l values on 
homosexuality, abor t ion or contraception is no t an argu­
ment that these actions are either moral ly insignificant or 
acceptable. I t is s imply not the role o f the government to 
compel people to h o l d r ight beliefs o n all mora l matters. 
Similar ly, w i t h the mora l disagreement and p lura l i sm i n 
the U n i t e d States today on commi t t ed same-sex relat ion­
ships and on abort ions i n situations o f grave distress, i t is 
no t the role o f government to resolve these disagreements 
th rough legislation. T h e use o f coercive law i n these areas 
is l ikely to be ineffective and to impede the a t ta inment o f 
the c o m m o n good. Since the c o m m o n good is the overr id­
ing standard o f b o t h social mora l i ty and civi l law i n the 
Cathol ic t r ad i t ion , act ion tha t threatens the common good 
should be taken only when the jus t i f i ca t ion for the action 
is entirely clear. 

T h e approach to religious freedom presented here w i l l 
enable the church to contribute to the common good, 
remain fai thful to its o w n true ident i ty and respect all its fel­
low citizens. 
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