
Persistent link: http://hdl.handle.net/2345/1510

This work is posted on eScholarship@BC,
Boston College University Libraries.

Published in Labor Law Journal, vol. 40, no. 4, pp. 208-215, April 1989

Use of this resource is governed by the terms and conditions of the Creative
Commons "Attribution-Noncommercial-No Derivative Works 3.0 United States" (http://
creativecommons.org/licenses/by-nc-nd/3.0/us/)

Reinstatement and back pay for
undocumented workers to remedy
employer unfair labor practices

Author: Christine Neylon O'Brien

http://hdl.handle.net/2345/1510
http://escholarship.bc.edu




contents 
Labor Law Journal, Vol. 40, No. 4, April, 1989 

1 94 Who s What in Labor 

lfiC The Duty to Arbitrate Public Sector Employee Grievances After 

Expiration of the Collective Bargaining Agreement 
By Daniel L. Epp 

2 0 8 Reinstatement and Back Pay for Undocumented Workers to Remedy 
Employer Unfair Labor Practices 

By Christine Neylon O'Brien 

2 1 6 Section 207 of the FLSA: Who Controls the Fire Departments in 
Montgomery County, Maryland? 

By Maureen P. Wilkerson 

O O P Free Agency in Sports: Plum or Prune? 

By Paul D. Staudohar and Jon McAfee 

0 3 5 Cross-Examination of a Title VII Plaintiff's Case-in-Chief: The Role and 

Use of Rule 41(b) 
By Jesse P. Schaudies, Jr., and Christopher S. Miller 

O ^ J l Affirmative Action and Pretext: The Case for Abandoning McDonnell 
Douglas v. Green 

By Nestor Cruz 

O ^ Q Public Policies Against Drug Use: Paperworkers v. Misco Inc. 

By Lorynn A. Cone 

Q 4 8 Employee Horseplay and Likely Managerial Overreaction. 

By Lisa Davis and Ken Jennings 

The LABOR LAW JOURNAL (ISSN: 0023-6586) is published monthly by Commerce Clearing 
House, Inc., 4025 W. Peterson Ave., Chicago, Illinois 60646. Second-class postage paid at 
Chicago, Illinois and at additional mailing offices. POSTMASTER: SEND ADDRESS 
CHANGES TO LABOR LAW JOURNAL, 4025 W PETERSON AVE , CHICAGO, ILL. 
60646. Subscription Price: 1 year, $85, single copy, $10. A change of address should be 
received 30 days before it is to take effect. 

© 1989, Commerce Clearing House, Inc., Chicago, Illinois 60646. 

All rights reserved. Printed in the United States of America. 



Reinstatement and Back Pay for 
Undocumented Workers to Remedy 

Employer Unfair Labor Practices 
By Christine Neylon O'Brien* 

Ms. O'Brien is an Associate Professor of Law with Bentley College in 
Waltham, Massachusetts. 

© 1989 by Christine Neylon O'Brien 

This article examines the National 
Labor Relations Board's remedial power 
with respect to undocumented aliens in 
light of the Immigration Reform and Con­
trol Act of 1986,1 which strengthened fed­
eral statutory policy against the hiring 
and retention of undocumented workers. 
The NLRB's traditional remedies for 
employer unfair labor practices include 
reinstatement and back pay for dis-
criminatees.2 In cases involving employer 
or union threats that interfere with 
employee free choice in the organizational 
setting, the Board will set aside election 
results and order a new election under 
"laboratory" conditions to remedy the 
unfair labor practices.3 Where the 
employer's unfair labor practices have 
been egregious and pervasive such that a 
fair election cannot be held, the Board will 
issue an order for the employer to bargain 
with the union based upon the union's 
prior obtainment of authorization cards 
from a majority of the employees in the 
appropriate bargaining unit.4 

It is clear that the NLRB deems 
threats by union adherents to call the 

Immigration and Naturalization Service 
(INS) and report undocumented workers 
if the union loses an election as serious 
enough to interfere with free choice such 
that the Board will order a new election.5 

The union violates Section 8(b)(1)(A) of 
the National Labor Relations Act if it 
threatens employees during the election 
campaign with calls to the INS if the 
union loses.6 

The NLRB also found a Section 
8(b)(1)(A) violation in Westside Hospi­
tal7 when a union organizer threatened 
an employee with deportation unless he 
signed an authorization card for the 
union. In Futuramik Industries,8 an elec­
tion was set aside by the Board because of 
an employee's threats to contact the INS 
if the employees chose union representa­
tion where the employee had apparent 
authority to act for the employer. 

Presently, there are two leading court 
cases involving employer threats of depor-

* The author gratefully acknowledges the research assis­
tance of Margo E.K. Reder, Adjunct Assistant Professor of 
Law, Bentley College. 

1 8 U.S.C.A. § § 1324a-1357 (West Supp. 1988). 
2 Phelps Dodge Corp. v. NLRB, 313 U.S. 177, 4 LC 

fl 51,210(1941). 
3 Genera/ Shoe Corp., 77 N L R B . 124 (1948). 

4 NLRB v. Gissel Packing Co., 395 U.S. 575, 60 LC 
II 10,150 (1969), reh'g denied, 396 US 869 (1969). 

5 Crown Coach Corp., 284 N L R B . No. I l l , at 4 (1987). 
6 Teamsters Local 748,246 N L R B . 758 (1979). 
7218N.L.R.B.96(1975). 
8 279 N L R B . 185, 121 L.R.R.M. 1314(1986). 



tation to union-supporting employees.9 

The timing of this employer tactic is usu­
ally just before or after an election.10 The 
employer seeks to avoid unionization or 
retaliate against union supporters by 
threatening INS deportation of undocu­
mented aliens.11 Judicial review of such 
actions thus far has been confined to pre-
IRCA cases,12 in which the courts relied 
solely upon the provisions of the NLRA 
and the Immigration and Naturalization 
Act (INA) to construe the parties' 
rights.13 

Case Law 
In Sure-Tan, Inc. v. NLRB,14 the 

United States Supreme Court considered 
whether NLRA protections applied to an 
employer's threats to its undocumented 
alien workers,15 which occurred just hours 
after the election in which the union pre­
vailed.16 Although the employer knew 
months in advance that most of its 
employees were illegal aliens, the 
employer reported their presence to the 
INS only after the election.17 

The NLRB affirmed the Administra­
tive Law Judge's conclusion that the 
employer violated the NLRA Sections 
8(a)(1) and 8(a)(3) by constructively dis­
charging the undocumented alien employ­
ees.18 The Board ordered the remedies of 
reinstatement with back pay.19 The Court 
of Appeals for the Seventh Circuit agreed 
with the Board's conclusions, but modified 
the order and provided for broader rein­
statement rights with at least six months 
of back pay.20 

The Supreme Court made the threshold 
determination that the employer unfair 
labor practices committed against 
undocumented workers were within the 
jurisdiction of the NLRA both because of 
the Act's broad definition of "employee," 
and because of the NLRB's interpretation 
of undocumented workers as employees.21 

The Court concluded that to treat 
undocumented aliens as protected 
employees furthered the goals of the 
NLRA and did not offend the policies of 
the INA.22 The finding of the court of 

'See Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 101 LC 
111,042 (1984); Local 512 v. NLRB (Felbro), 795 F.2d 705, 
105 LC J12,005 (9th Cir 1986). 

10 See generally Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 
886-87, 101 LC f 11,042 (1984) (employer's threatening 
remarks addressed to undocumented aliens two hours after 
election); Local 512 v. NLRB, 795 F.2d 705, 709, 105 LC 
f 12,005 (9th Cir. 1986) (employer unfair labor practices 
committed immediately before and just after election); 
Caamano Bros., Inc., 275 N L R B . 205, 206, 119 L.R.R.M 
1062 (1985) (employer fired two employees directly follow­
ing demand for union recognition). 

11 See Sure-Tan, Inc. v. NLRB, 467 U.S. 883,887,101 LC 
111,042 (1984) (following election, employer learned many 
union employees lacked valid immigration papers and 
requested INS investigation). 

12 The Immigration Reform and Control Act (IRCA) was 
signed into law by President Reagan on November 5, 1986, 
and is codified at 8 U.S.C.A. § 1324 (West Supp. 1988) 
Sure-Tan and Local 512 were both decided before IRCA 
became law. See supra note 9 and accompanying text (dis­
cussing cases on employer threats of deportation). There has 
been a district court decision relating to the post-IRCA 
effect of employer discriminatory discharges. See League of 
United Latin Amer. Citizens v. Pasadena Indep. School 
Dist., 662 F. Supp. 443, 451, 43 EPD f 37,098 (S.D. Tex. 
1987) (court granted workers relief from employer discrimi­
nation where they were clearly eligible for amnesty pursu­
ant to IRCA provisions). 

13 The NLRA's purpose is to protect rights of employees 
to choose to organize and bargain collectively. See 29 
U.S.C.A. §5151-69 (West 1973 & Supp. 1988). Congress 

enacted the INA to address the terms and conditions of 
admission of aliens to the United States. See 8 U.S.C.A. 
§ § 1101-03, 1181-84 (West 1970 & Supp. 1988). 

14 467 U.S. 883, 101 LC fl 11,042 (1984), see infra notes 
46-51 and accompanying text (discussion of plurality opin­
ions). 

15 Id. at 891. 
16 Id. at 886. Cf. note 10 and accompanying text (discuss­

ing context of employer threats). 
17 Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 887, 895-96, 

101 LC \ 11,042 (1984). The Court agreed with the finding 
that the employer's anti-union animus was the proximate 
cause of the INS deportation proceeding. Id. 

18 Id. at 888. 
19 Id. at 888-89. 
20 Id. at 889-90. 
21 Id. at 891-92. See also NLRB v. Apollo Tire Co., 604 

F.2d 1180, 1182, 86 LC U 11,523 (9th Cir. 1979) (NLRA 
defines "employee" broadly not including aliens in its 
exemptions, and Board consistently interprets employees to 
include aliens). 

22 Sure-Tan, Inc. v. NLRB, 467 U.S. 883,892-93, 101 LC 
| 11,042 (1984). See generally DeCanas v. Bica, 424 U.S. 
351, 356^50, 78 LC H 53,798 (1976) (protecting aliens pro­
motes union effectiveness and INA concerned with admis­
sion, rather than employment, of aliens). But see Sure-Tan, 
Inc. v. NLRB, 467 U.S. 883, 913, 101 LC fl11,042 (1984) 
(Powell, J., dissenting) (unlikely that illegal aliens are 
NLRA "employees" since such aliens are wanted for viola­
tion of United States criminal laws and deserve no remedy). 



appeals that the employer committed 
unfair labor practices when it reported 
the workers to the INS to retaliate for 
their union support was affirmed.23 

The Supreme Court reversed in part 
the Seventh Circuit's order and remanded 
to the NLRB. The Court reasoned that 
the NLRB has primary responsibility to 
fashion remedies subject to limited judi­
cial review. The Court cautioned courts of 
appeal not to substitute their judgment 
for the Board's in trying to undo the 
effects of unfair labor practices. The 
Supreme Court did set forth remedial 
principles as guidance for the Board. The 
Court noted that remedies must be tai­
lored to the unfair labor practices 
intended to be redressed. A backpay 
order, noted the Court, may remedy only 
actual, rather than speculative, effects of 
unfair labor practices.24 The Court 
addressed the question of reinstatement 
and concluded that such a remedy must 
be conditioned upon the employees' legal 
re-entry into the United States.25 

The Ninth Circuit decided a similar 
case four months prior to the enactment 
of IRCA. Local 512 v. NLRB (Felbro) 
also arose in the context of employee 
selection of a bargaining agent.26 The 
employer sought to sabotage union activi­
ties and violated the NLRA through a 
series of events both before and after the 

election. The NLRB modified the ALJ's 
remedial order based upon its interpreta­
tion of Sure-Tan, and conditioned the dis-
criminatees' backpay award upon the 
legality of their presence in the United 
States. The question of reinstatement was 
not reached because the employer volun­
tarily reinstated the workers. 

On petition for review and enforcement 
before the Ninth Circuit, the court consid­
ered whether undocumented aliens who 
remained in the United States throughout 
the backpay period were entitled to 
backpay awards.27 The Ninth Circuit held 
that the undocumented workers were enti­
tled to back pay,28 reasoning that such a 
remedy "promotes the underlying aims of 
the NLRA and does not detract from the 
INA."29 It has been reported that the 
employer is appealing the decision of the 
court of appeals.30 The Ninth Circuit 
remanded the case to the NLRB, and it 
has yet to issue a modified order, perhaps 
because the enactment of IRCA has 
clouded the issue,31 or perhaps because, as 
the NLRB's General Counsel stated in a 
recent memorandum, the Board has not 
acquiesced to the Ninth Circuit's posi­
tion.32 

Both the Sure-Tan and Local 512 courts 
decided cases in an attempt to reconcile 
NLRA and INA provisions.33 With the 
enactment of IRCA, the equation is sig-

23 Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 895-96, 101 LC 
1111,042(1984). 

24 Id. at 900. Cf. Phelps Dodge Corp. v. NLRB, 313 U.S. 
177, 198, 4 LC 1[ 51,120 (1941) (only actual losses should be 
recovered). 

25 Sure-Tan, Inc. v. NLRB, M>7 U.S. 883, 902-06, 101 LC 
1111,042 (1984) (remedies conditioned upon legal readmit-
tance to United States so as not to conflict with INA policies 
of deterring unauthorized immigration). Since the employ­
ees were in Mexico and unable to lawfully re-enter the 
United States, they received protection as "employees" 
under the NLRA and INA, but were denied remedies. Id. 
See id. at 906-13 (Brennan, J., concurring). 

26 Local 512 v. NLRB, 795 F.2d 705, 105 LC H 12,005 
(9th Cir. 1986). See supra note 10 and accompanying text 
(discussing employer tactics). 

27 Id. at 719. The court neatly contrasts this case with 
Sure-Tan, in which the discriminatees were denied back pay 
since they were unable to re-enter the United States legally. 
Id. 

28 Id. at 720. But see id. at 723-27 (Beezer, J., dissenting) 
(Sure-Tan mandates proof of legal immigration status before 
back pay awarded). 

29 Id. at 722. See supra note 13 and accompanying text 
(discussing purposes of INA and NLRA). 

30 See Solis, Rebuilding Drive: Their Ranks Eroded, 
Unions Try to Recruit Illegal Immigrants, Wall St. J., Oct. 
15, 1986 at 23, col. 1 (employer plans to appeal backpay 
awards to United States Supreme Court). 

31Loca/ 512 v. NLRB, 795 F.2d 705, 722, 105 LC 
1 12,005 (9th Cir. 1986). See supra note 26 and accompany­
ing text (discussing enactment of IRCA). 

32 See R. Collyer, Reinstatement and Backpay Remedies 
for Discriminatees Who Are "Undocumented Aliens," Mem­
orandum GC 88-9, Sept. 1, 1988, at 1-2, n. 2 (Board dis­
agrees with Local 512 court's reinstatement and backpay 
remedies for undocumented aliens present in United States). 
See also infra notes 41-44, 62-64 and accompanying text 
(discussing General Counsel's memorandum). 

33 See supra note 13 and accompanying text (discussing 
pre-IRCA cases). 



nificantly changed because IRCA makes 
it unlawful for employers to hire (after 
Nov. 6, 1986) or continue to employ 
undocumented aliens (who were unlaw­
fully hired after Nov. 6, 1986).34 

It is therefore now illegal to engage in 
such an employment relationship which 
heretofore the courts protected.35 Courts 
have not yet been called upon to interpret 
the NLRA, INA, and IRCA in an 
employer unfair labor practice case 
against undocumented aliens who were 
hired after Nov. 6, 1986, but it is entirely 
possible that they will depart from the 
standard set by the Ninth Circuit in 
Local 512,36 because that case involved 
employees hired prior to Nov. 6, 1986. 

Because one of the purposes of IRCA is 
to prevent employment of undocumented 
workers and consequently deter illegal 
immigration of unauthorized aliens,37 the 
remedies granted in Local 512 pursuant 
to the NLRA represent a degree of protec­
tion for undocumented workers which cre­
ates more conflict with IRCA than it did 
with the INA. Under the INA, employ­
ment of an illegal alien specifically did 
not constitute the felony of harboring,38 

whereas IRCA makes such employment 
unlawful and prescribes civil and criminal 
penalties for employers who fail to comply 
with documentation requirements and 

who knowingly hire undocumented aliens 
after Nov. 6, 1986. Although the NLRB 
has a duty to accommodate other statu­
tory schemes in issuing remedial orders,39 

the Board has at times prioritized protec­
tion of concerted activity over other laws 
in the past.40 

NLRB General Counsel Memorandum 

In a September 1988 memorandum,41 

Rosemary M. Collyer, the National Labor 
Relations Board's General Counsel, pro­
vided guidance to the Regional Directors, 
Officers-in-Charge, and Resident Officers 
of the Board on the issue of remedies for 
discriminatees where an employer main­
tains that the discriminatees are undocu­
mented aliens. 

The General Counsel appropriately 
divided her advice between those employ­
ees hired on or before November 6, 1986, 
and those hired after November 6, 1986, 
the date of the Immigration Reform and 
Control Act of 1986. Because the 
employer penalty provisions only apply to 
employees hired after November 6, 1986, 
the General Counsel directed the regions 
to ignore an employer's argument that the 
remedy of reinstatement for an employee 
hired on or before November 6, 1986, who 
has refused to complete an employment 
eligibility verification form, commonly 

34 See 8 U.S.C.A. § 1324 (West Supp. 1988) Indeed, Con­
gress provided stiff penalties for violations of IRCA. Id. 
Violators are subject to a series of graduated fines, and 
possible imprisonment. Id. 

35 See supra note 34 and accompanying text (discussing 
IRCA provisions making illegal the practice of employing 
undocumented aliens). See also Local 512 v. NLRB, 795 
F.2d 705, 105 IX 112,005 (9th Cir. 1986). Cf. Patel v. 
Quality Inn South, 846 F.2d 700, 705 (11th Cir 1988) 
(undocumented aliens covered under Fair Labor Standards 
Act in spite of IRCA provisions); Note: Conflict or Double 
Deterrence? FLSA Protection of Illegal Aliens and the 
Immigration Reform and Control Act, 72 Minn. L. Rev. 900 
(1988) (Courts should not conclude that IRCA ends all 
federal labor law protection for illegal aliens because Sure-
Tan's principles remain fully relevant and IRCA's legisla­
tive history supports continued extension of both FLSA and 
NLRA rights). 

36 See supra notes 28-29 and accompanying text (discuss­
ing Local 512 holding and rationale). The NLRB position 
represented in the General Counsel's memorandum is also 
entitled to great weight See supra note 25 and accompany­
ing text (discussing deference courts pay to agency deci­

sions). Cf. League of United Latin Amer. Citizens v. 
Pasadena Indep. School Dist., 662 F. Supp. 443, 446-51, 43 
EPD H 37,098 (S.D. Tex. 1987) (district court granted pre­
liminary injunction prohibiting employer discrimination 
against undocumented aliens in spite of IRCA provisions). 

37 Note, The National Labor Relations Act and Undocu­
mented Workers: Local 512 v. NLRB After the Immigration 
Reform and Control Act of 1986, 62 Wash. L. Rev. 595, n.3 
(1987). 

38 NLRB v. Apollo Tire Co., Inc., 604 F.2d 1180, 1183,86 
LC1111,523 (9th Cir. 1979). 

39 Immigration Reform and Control Act of 1986, 8 
U.S.C.A §§1324a(aXl), (eX4), a(f). See generally CCH, 
New 1986 ALIEN EMPLOYMENT CONTROLS WITH 
LAW AND EXPLANATION (1986). Id. at 597, citing 
Southern Steamship Co., v. NLRB, 316 U.S. 31, 47 (1942). 

40 Apollo Tire Co., 236 N.L.R.B. 1627 (1978) (NLRB 
excluded evidence of undocumented status of employees 
who were charging respondent employer with unfair labor 
practices). 

41 R. Collyer, supra note 32. 



referred to as the Form 1-9 (as required by 
IRCA) would create risk of criminal sanc­
tions against the employer. As far as the 
consequence of unlawful termination on 
the employee's status is concerned, the 
memorandum noted that applicable INS 
regulations do not deem such a reinstated 
employee to have suffered an interruption 
in service.42 

The General Counsel places the burden 
on the employer to prove by a final INS 
determination, as opposed to a mere 
denial of adjustment to lawful temporary 
resident status (TRS), that the dis-
criminatee is not entitled to be present 
and employed in the United States. 
Because IRCA requires that employees 
hired after November 6, 1986, comply 
with certain verification procedures, the 
General Counsel does not advise the 
regions to require reinstatement and back 
pay for discriminatees hired post Nov­
ember 6, 1986, who are unable to com­
plete their portion of the I-9.43 

The memorandum attributes this limi­
tation on the NLRB's remedial powers to 
the Supreme Court's decision in Sure-Tan, 
Inc. v. NLRB,*4 and not to IRCA. Of 
particular interest with regard to the 
future direction of the Board's orders is 
the General Counsel's reference to Local 
512 where she notes that "[t]he Board has 
not acquiesced to the view of the Ninth 
Circuit that reinstatement and back pay 
are appropriate where the discriminatees 
are physically, albeit unlawfully, present 
in the U.S." 

Future Directions 

The most interesting question raised by 
the foregoing analysis is the direction the 
Supreme Court will take regarding the 
issue of remedies for undocumented work­

ers in light of IRCA, and changes in the 
Court's composition since Sure-Tan.4S In 
Sure-Tan, Justice O'Connor, joined by Jus­
tices White and then Chief Justice Bur­
ger, generally approved the NLRB's 
original order which entailed the conven­
tional remedy of reinstatement with back 
pay (to be determined at the compliance 
stage based upon facts relating to each 
discriminatee's individual situation) and 
the conditioning of any offer of reinstate­
ment upon legal re-entry to the United 
States to avoid potential conflicts with 
immigration policies.46 

Justice O'Connor objected to the Sev­
enth Circuit's substitution of its judgment 
for that of the NLRB. The Court of 
Appeals for the Seventh Circuit had 
exceeded its narrow scope of review, in the 
view of Justice O'Connor, who reversed 
some of the remedies of the appeals court 
and remanded to the Board. Justice 
O'Connor wrote that the undocumented 
workers were clearly "employees" under 
the NLRA, and thus entitled to protec­
tion from employer constructive dis­
charge. 

Although the Court's opinion was predi­
cated to some extent on the fact that the 
employment relationship itself was not 
illegal, a conclusion which will no longer 
apply to the undocumented hired after 
Nov. 6, 1986, some of the policy reasons 
cited by the Court in support of its deci­
sion remain valid despite IRCA. For 
example, if an employer does not expect 
to be equally penalized for unfair labor 
practices against undocumented aliens, 
this creates an economic incentive to pre­
fer their hire over legally documented 
employees who can recover back pay. 

Justice Brennan, joined by Justices 
Marshall, Blackmun, and Stevens, all of 

42 R. Collyer, supra note 32 at 3-4. See also IRCA, Control 
of Employment of Aliens, 8 C.F.R. § 274a.2(bXviiiXE), 
(GX1968). 

43 R. Collyer, supra note 32 at 6 (discussing discourage­
ment of reinstatement for employees unable to complete 1-9 
form in light of public policy of United States, as expressed 
in criminal sanction provisions of IRCA). 

44 467 U.S. 883. 902-03. 101 LC IT 11.042 (19841 

45 See supra notes 14-25 and accompanying text (discuss­
ing Sure-Tan and Local 512). 

4 6 467 U.S. 883, 902-03, 101 LC f 11,042 (1984). Chief 
Justice Burger has since retired from the Court. The opinion 
of Justices O'Connor, White, and Burger is hereinafter 
referred to as Justice O'Connor's opinion. 



whom remain on the Court, partially con­
curred and partially dissented in Sure-
Tan.47 Justice Brennan agreed that 
undocumented workers are employees 
under the NLRA and that the employer's 
report to the INS constituted a Section 
8(a)(3) violation. Justice Brennan did not, 
however, support the remedy issued. 
Unlike the opinion written by Justice 
O'Connor, Justice Brennan interpreted 
the NLRB's acceptance of the modifica­
tions made by the appeals court as reason 
to eliminate a remand. Justice Brennan's 
dissent objected to the new standard of 
review detailed in the Court's opinion, a 
standard which determines "whether the 
terms of a remedial order are 'sufficiently 
tailored' to the unfair labor practice it is 
intended to redress." 

The usual standard of judicial review 
with respect to a backpay order of the 
NLRB is that "the order 'should stand 
unless it can be shown that the order is a 
patent attempt to achieve ends other 
than those which can fairly be said to 
effectuate the policies of the Act.' '"^ Jus­
tice Brennan recommended affirmance of 
the six-month minimum backpay award 
because the Board supported that remedy 
on appeal to the Supreme Court, which 
the dissent inferred as an indication that 
the Board judged the award to estimate 
"with a fair degree of precision the period 
that these employees would have contin­
ued working" if petitioners had not 
reported them.49 

Justice Brennan saw no reason to 
restrict the other remedial modifications 
of the Court of Appeals for the Seventh 
Circuit because the NLRB had accepted 
them, but Brennan did concur with condi­
tioning the offers of reinstatement upon 
legal re-entry to the United States in 
order to avoid conflict with federal immi­
gration policies. 

Current Chief Justice Rehnquist joined 
with Justice Powell in the third opinion in 
Sure-Tan.50 In partial dissent, Justice 
Powell was of the opinion that illegal 
aliens should not be included within the 
definition of "employees" under the 
NLRA because of the aliens' status as 
violators of our criminal laws. Justice 
Powell would have granted no remedy to 
the discriminatees, but because the Court 
held that the undocumented aliens were 
entitled to NLRA protection, Justice Pow­
ell joined in Justice O'Connor's opinion, 
concluding that this remedy provided less 
incentive for aliens to illegally enter and 
re-enter than the remedies recommended 
in Justice Brennan's opinion. 

Now that Justices Burger and Powell 
are retired from the Court, neither of 
whom favored extensive remedies for 
undocumented aliens subjected to unfair 
labor practices, one might conclude that 
the remedial climate for undocumented 
workers would improve. Current Supreme 
Court Justice Kennedy wrote a concurring 
opinion in NLRB v. Apollo Tire Co., 
Inc.,51 which supported NLRA protection, 
including reinstatement, for employees 
who were undocumented. He wrote: "If 
the NLRA were inapplicable to workers 
who are illegal aliens, we would leave 
helpless the very persons who most need 
protection from exploitative employer 
practices such as occurred in this case."52 

Of course, NLRB v. Apollo Tire was 
decided in 1979 prior to the Supreme 
Court's 1984 decision in Sure-Tan, and 
prior to the 1986 enactment of IRC A. Yet 
the case continues to be of interest both 
because it may be portentious of Justice 
Kennedy's future position on this issue 
and because it involved a California stat­
ute that provided in relevant part that 
"[n]o employer shall knowingly employ 
an alien who is not entitled to lawful 

47 Id. at 906 [hereinafter Justice Brennan's opinion]. 
48 See NLRB v. Seven-Up Bottling Co., 344 U.S. 344, 

346-47,22 LC167,329 (1953). 
4» Sure-Tan, Inc. v. NLRB, 467 U.S. 883, 909, 101 LC 1 

11,042(1984). 

50 Id. at 913 [hereinafter Justice Powell's opinion]. Jus­
tice Powell has since retired from the Court. 

51 604 F.2d 1180,1184,86 LC % 11,523 (9th Cir. 1979). 
52 Id. The case involved NLRA Section 8(a)(1) and 

8(aX4) violations. Id. 



residence in the United States" (emphasis 
added).53 The respondent employer, 
Apollo Tire Co., argued unsuccessfully 
that a reinstatement order would violate 
state law even if it were not inconsistent 
with federal immigration laws.54 The 
Ninth Circuit upheld the NLRB's deci­
sion to exclude evidence that the charging 
parties were undocumented aliens who 
were not entitled to work and reside in the 
United States. 

Another Ninth Circuit case, Bevies Co., 
v. Teamsters Local 986,55 which was 
decided five months prior to the enact­
ment of IRCA, upheld an arbitration 
award granting reinstatement and back 
pay to undocumented employees who 
were terminated in 1983 by their 
employer under color of the same Califor­
nia statute. The Court of Appeals for the 
Ninth Circuit found that regulations 
implementing Section 2805 of the Califor­
nia Labor Code had been repealed in 1982 
due to the confused state of the law sur­
rounding Section 2805.56 

The standard of judicial review "of an 
arbitrator's interpretation of a collective 
bargaining agreement is much more lim­
ited than its review of a decision of the 
NLRB in a labor dispute" (citations omit­
ted).57 Thus, the appellate court affirmed 
the district court's confirmance of the 
award which was not in "manifest disre­
gard of the law." The two grievants in 
Bevies had not been subjected to INS pro­
ceedings and remained in the country. 
The Ninth Circuit distinguished the facts 
from Sure-Tan where the discharged 
employees had left the country. In Sure-
Tan, an unconditional reinstatement offer 
would have encouraged illegal re-entry 

and created potential conflict with the 
INA. 

Although Bevies was decided prior to 
IRCA's enactment, the Supreme Court 
denied certiorari in December, 1987,58 

leaving the Ninth Circuit's affirmance 
undisturbed despite the enactment of 
IRCA in November, 1986. This outcome 
can be reconciled with IRCA in that the 
discriminatees had been hired prior to 
November, 1986, the date after which hir­
ing of unauthorized aliens became unlaw­
ful pursuant to federal law. In addition, 
the grievants in Bevies might have quali­
fied for the legalization program under 
Section 245A of IRCA. IRCA also created 
a new public policy issue that favored the 
Supreme Court's denial of certiorari in 
Bevies. Public policy against employer 
discrimination on the basis of national 
origin was extended to reach smaller 
employers under IRCA59 than had previ­
ously obtained under Title VII.60 IRCA 
antidiscrimination provisions also author­
ized complaints alleging employer dis­
crimination based upon an individual's 
status as a non-citizen,61 whereas under 
Title VII, it was not illegal to discrimi­
nate on the basis of citizenship or alien­
age.62 

Conclusion 

The NLRB can lawfully order rein­
statement for victims of unfair labor prac­
tices as long as the discriminatees remain 
in the country or are required to legally 
re-enter the United States prior to rein­
statement. The Board is correct to require 
from the employer an INS determination 
that a discriminatee is not lawfully enti­
tled to be present and employed in the 
U.S. before precluding the normal reme-

53 Cal. Labor Code § 2805(a) (West Supp. 1988); NLRB 
v. Apollo Tire Co., 604 F.2d 1180, 1183-84 (9th Cir. 1979). 

54 604 F.2d 1180, 1183, 86 LC \ 11,523 (9th Cir. 1979). 
55 791 F.2d 1391, 105 LC f 12,006 (9th Cir. 1986), cert, 

denied, 108 S.Ct. 500(1987). 
56 Bevies Co. v. Teamsters Local 986, 791 F.2d 1391, 

1395,105 LC 112,006 (9th Cir. 1986). 
57 Id. at 1393. 
58 108S.Ct. 500(1987). 

5 9 8U.S.CA § 1324b. 
60 42 U.S.C.A. § 2000e-2 (1982). 
61 8 U.S.C.A. § § 1324b(aXlXA), (B) (West Supp. 1988). 
62 Espinoza v. Farah Mfg. Co., 414 U.S. 86, 95, 6 EPD 

U8944 (1973). Note that unlike Title VII, under IRCA, 
where applicant qualifications are the same, an employer 
can prefer citizens over noncitizens. 8 U.S.C.A. 
§ 1324b(aX4) (West Supp. 1988). 



dies of reinstatement and back pay for 
those hired on or before November 6, 
1986.63 This method succeeds in avoiding 
the concerns expressed by the Ninth Cir­
cuit in Local 512, that "the Board exceeds 
both its authority and its expertise in 
requiring its compliance officers to deter­
mine the immigration status of an indi­
vidual discriminatee."64 

In light of IRCA, it makes sense to 
distinguish discriminatees who were hired 
after Nov. 6, 1986. If such employees are 
unwilling or unable to complete the Form 
1-9 prior to reinstatement, the General 
Counsel would neither seek reinstatement 
nor back pay for subsequent periods, in 
light of the public policy expressed in 
IRCA.65 In Sure-Tan, the Supreme Court 
did not totally reject the notion of back 
pay for undocumented workers, rather the 
Court approved the Board's original order 
of reinstatement with back pay to be 

determined at the compliance proceed­
ings.66 

However, the Court stated that "the 
implementation of the Board's traditional 
remedies at the compliance proceedings 
must be conditioned upon the employees' 
legal readmittance to the United States." 
Thus, entitlement to back pay even for 
those hired on or before Nov. 6, 1986, is 
limited to those who legally re-enter, and 
discriminatees "must be deemed 'unavail­
able' for work (and the accrual of back 
pay therefore tolled) during any period 
when not lawfully entitled to be present 
and employed in the United States." The 
Board will permit an employer to present 
evidence that bears on the issue of the 
discriminatees' legal presence in the coun­
try at the compliance stage.67 

[The End] 

Contingency Contract Does Not Limit Attorney Fees 
Contingency fee agreements do not place a cap upon the amount of fees 

an attorney can recover in a successful action under the Civil Rights Attorney 
Fee Awards Act, the Supreme Court ruled (Blanchard v. Bergeron, 49 EPD 
f 38,722). To rule otherwise would be inconsistent with Section 1988, which 
provides for "a reasonable attorney fee" to plaintiffs who prevail in actions 
brought under the Civil Rights Acts of 1866 and 1871. Section 1988 contem­
plates reasonable compensation for the time and effort of a prevailing lawyer, 
and while the presence of a fee agreement may aid in determining reasonable­
ness, it is only one factor to be considered. Where a contingency agreement 
specifies a fee that is less than reasonable in the court's estimation, the 
defendant should be required to pay the higher amount. The stricture that fees 
be reasonable precludes any undue windfall for attorneys, the court deter­
mined. 

63 R. Collyer, supra note 32 at 2, citing Local 512, 795 
F.2d 705, 720-22,105 IX \ 12,005 (9th Cir. 1986) 

64 795 F.2d 705, 722 (9th Cir. 1986). 
65 R. Collyer, supra note 32 at 6. 

« 467 U.S. 883, 901-903 (1984). 
67 R. Collyer, supra note 32 at 2; Caamano Bros., Inc., 

cited at note 10. 


