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Article 6 

The Impact of Employer E-Mail Policies 
on Employee Rights to Engage in 

Concerted Activities Protected by the 
National Labor Relations Act 

By Christine Neylon O'Brien 

This article addresses the interrelationship of employees 
rights to engage in "concerted activities" under Section 7 
of the National Labor Relations Act (NLRA) and em­
ployer policies on electronic mail (e-mail) use. Should tra­
ditional labor law rules regarding solicitation and 
distribution be applied to e-mail communication? Does a 
"business-use only" e-mail policy avoid legal problems? 
Is such a policy practical in light of the pervasive use of e-
mail for general communication? If employers permit se­
lective personal use of the e-mail system, but prohibit dis­
cussions related to a union, or to wages, hours and 
working conditions, such discrimination is legally prob­
lematic. Also, employer monitoring of employee e-mail is 
a form of surveillance that may be prohibited during a 
union organizational campaign. This article analyzes ex­
isting case law interpreting similar issues under the 
NLRA in light of new issues arising with e-mail in the 
workplace. The article concludes with recommendations 
for appropriate resolution of the competing interests of 
employers, unions, and employees. 

I. Introduction 
Pervasive use of e-mail as a means of communication is a 
fact of life in the new millennium. Communication in the 
workplace has been transformed by the medium. E-mail 
is quick, efficient, and has numerous advantages over us­
ing the telephone or writing letters. 1 E-mail messaging 
avoids telephone "tag," reduces paper and postage use, 
and provides a system for saving, commenting upon, and 
editing documents. 2 Employers are grappling with many 
issues when devising policies to regulate or limit e-mail 
and Internet use in the workplace. If ever there was a legal 
minefield for employers, this is it. 

There has been much written about employee use of e-
mail in the workplace generally. Several issues surround­
ing workplace e-mail are particularly problematic for em­
ployers. Employee privacy issues and employer policies 
regarding cyber-misconduct by employees seem to be of 
current concern to those who shape workplace rules. 3 

Employers fear incurring liability for employee breaches 
against others via e-mail.4 The accessibility of informa­
tion that may be damaging to the company during the 
discovery phase of litigation is yet another worry for em­
ployers, as is the danger of trade secret disclosure. It is no 
wonder that employers have implemented policies regu­
lating e-mail use, and that they also monitor employee 
use with an eye toward preventing abuse of the system. 

The right to free speech and the right to be free from 
unreasonable searches and seizures of information do not 
provide private sector employees much protection with 
regards to workplace e-mail messages. This results from 
the fact that the federal Constitution does not protect pri­
vate sector employees in the same way that it protects 
government employees. 5 If a private sector employer per­
ceives the content of employee e-mail as disloyal, dis­
tracting, or counterproductive to the employer's mission, 
there is little to prevent the employer from exercising its 
common law right to terminate an at-will employee. 6 The 
employer may perceive it to be in the best interest of the 
business to cut loose such negative actors, and absent 
some statutory or contractual prohibition, the employer is 
likely to do so. Employers generally own the computer, 
maintain the network from which e-mail messages are 
sent and maintain the servers, a limited resource. Unless 
altered by some overriding public policy concern, the 
right to regulate matter sent and stored via e-mail flows 
from the employer's inherent property rights in the phys-



ical plant and electronic communication system. 7 In addi­
tion, statutory provisions protect the employers' right to 
supervise its communication systems. The Electronic 
Communications Privacy Act of 1986 contains exceptions 
for monitoring workplace communications of both pri­
vate and public sector employees, based upon consent. 8 

These exceptions have been interpreted to permit "ordi­
nary course of business" review of telephone activity, but 
do not necessarily permit extensive surveillance of per­
sonal calls. 9 

In the public sector, the Fourth Amendment to the 
United States Constitution provides some limited privacy 
protection to employees, but not such as to defeat the em­
ployer's reasonable need to supervise and control within 
the "operational realities" of a workplace. 1 0 With respect 
to e-mail monitoring, prior warning of the surveillance 
generally suffices to defeat an expectation of privacy, and 
thus, even public sector employee e-mail communication 
is far from protected. Ironically, in this cyber-tech era, 
New Deal labor laws may provide some shield from un­
reasonable e-mail-related discipline or discharge in the 
Workplace even where the workplace or employee in 
question is nonunion. 1 1 

II. Concerted Activities: Section 7 of the 
National Labor Relations Act 
This article focuses on the labor law aspect of the legal en­
vironment employers face when they implement work­
place e-mail policies. Employee Section 7 rights under the 
National Labor Relations Act (NLRA) clearly impact em­
ployer rights to regulate e-mail use . 1 2 The "netscape" 
navigated here is that which relates to employee rights to 
act collectively for mutual aid or protection, sometimes 
through the vehicle of unionization, and at other times, 
through discussion with co-worker(s) in the absence of a 
union. 1 3 Employees have the right not to be discrimi­
nated against by their employer for engaging in discus­
sions relating to wages, hours, and working conditions; 
assuming that the discussions do not violate a legitimate 
employer policy regarding use of work time or work 
equipment. A legitimate policy is defined as one that is 
nondiscriminatory. 1 4 For example, an employer may not 
allow solicitation of Girl Scout cookie sales (assuming 
that this is a non-work activity) during working hours 
and in working areas, while simultaneously prohibiting 
the discussion of working conditions, the solicitation of 
u nion authorization cards, or the distribution of union lit­
erature in non-working areas . 1 5 

How should the traditional labor law rules regarding 
solicitation and distribution of union material be applied 
to e-mail communications? The National Labor Relations 
Board (NLRB) permits oral solicitation while on work 
Premises, during non-work t ime. 1 6 In contrast, distribu­
tion of written materials may be restricted to non-work 
areas by employers. 1 7 The even stiffer rules for non-em­

ployee distribution involve a balancing of whether alter­
native means of communication exist in order to require 
an imposition upon the employer's private property 
rights. 1 8 The non-employee is viewed as a trespasser, and 
for the employer who limits other non-business solicita­
tion and/or distribution of literature, there is generally 
no need to permit strangers to trespass. 1 9 Once some non-
employees, or non-business invitees are allowed on the 
employer's property for solicitation, there will be scrutiny 
of the employer's reason for excluding non-employee 
union representatives. 2 0 Whether employee use of e-mail 
to solicit support or distribute information may be re­
stricted under these traditional oral/written and em­
ployee/stranger tenets will be considered next, as well as 
whether restricting employees use of e-mail to business 
only solves the employer's liability concerns under Sec­
tion 7 of the NLRA. 

III. Business Use Only Policies 
Do business use only policies for e-mail communications 
make sense at work? 2 2 Most employees use their work­
place e-mail systems for both personal and business use. 
Even though work-place e-mail systems are generally 
company property, employees expect that their personal 
communications on these systems will remain private. 
However, in many cases, they will be mistaken as em­
ployers often do monitor employee e-mail (while protect­
ing themselves from claims of invasion of privacy by 
notifying employees of such monitoring up front). 2 3 The 
trail left by e-mail messages, even unsent drafts, that may 
be recovered, has driven at least one wary firm to prohibit 
its investment bankers from using e-mail at work. 2 4 

While such a decision certainly eliminates recovery of 
damaging information during the discovery phase of a 
lawsuit, it also results in the loss of an efficient tool for 
communication in the workplace. 

The bottom line appears to be that 
where employee use of workplace 

e-mail is significant enough for it to 
constitute a "work area," employers 

may not totally restrict employee 
e-mail that is equivalent to oral 

solicitation, which is protected by 
Section 7 of the Act. 

Employer policies that limit employee e-mail use to 
business purposes may solve some problems, including 
keeping employees on task while at work, but such bans 



on e-mail usage may create other legal problems. A care­
fully delineated e-mail policy will put employees on no­
tice as to what types of conduct exceed the boundaries of 
proper business use, and what may be grounds for disci­
pline or discharge. E-mail can be an efficient means of 
communication but if employees use the system to chat 
and malinger, to improperly harass or defame others, or 
to divulge trade secrets, then profits and productivity de­
cline, and employer liability may ensue. 2 5 Employer e-
mail policies should address these problem areas but also 
be implemented with attention to potential labor law 
strictures. 

IV. Labor Law Issues and 
Workplace E-mail Policies 

A. NLRB Decisions 
The National Labor Relations Board has addressed com­
plaints about employer e-mail policies or employer reac­
tions to employee e-mail use in several cases involving 
concerted activities. In 1993, the Board upheld an Admin­
istrative Law Judge's (ALJ) finding that an employer pol­
icy that prohibited employee access to the e-mail system 
for union purposes, while allowing many other non-work 
uses of the e-mail system, violated Section 8(a)(1) of the 
NLRA. 2 6 The case of E.I. du Pont de Nemours Co. also in­
volved Section 8(a)(2) charges. 2 7 The employer had au­
thorized employee committees, and these company-
dominated committees were permitted e-mail access. 
The case followed traditional non-discrimination labor 
law theory. An employer policy may not single out a 
union purpose as being prohibited when other non-work 
uses are being permitted on the medium of communica­
t ion. 2 9 It is important to note that the ALJ's opinion in the 
du Pont case specifically excluded a ruling that the union 
would be entitled to use the e-mail system absent the 
other non-work use of the system. 3 0 In addition, the rul­
ing focused on employee use versus stranger access to the 
system. 3 1 The Board's decision and order in du Pont lim­
ited "the remedy to discriminatory prohibition of the use 
of the electronic mail system for distributing union litera­
ture and notices." 3 2 

In 1997, the National Labor Relations Board issued a 
decision in Timekeeping Systems, Inc., a non-union e-mail 
case that has far-reaching implications for employer e-
mail policies. 3 3 Computer programmer Lawrence Lein-
weber was terminated because of his e-mail response to a 
memo from the company's chief operational officer, 
Barry Markwitz. Markwitz outlined a new proposed plan 
for an incentive based bonus system, as well as changes to 
company vacation policy that were touted as providing 
employees "more days off each year, compared to our 
present system." 3 4 Markwitz sent his memo by e-mail 
and told employees that with respect to the incentive plan 
"reply with your comments or stop by to see me. A re­

sponse to this is required." 3 5 Markwitz indicated that 
with respect to changes in the vacation policy "[y]our 
comments are welcome, but not required." 

Leinweber wrote first to Markwitz by an individual e-
mail, demonstrating that in fact the vacation proposal 
would result in the same number of vacation days and 
that it provided less flexibility. Markwitz did not reply 
to this e-mail. 3 8 When another employee, Tom Dutton, 
sent an e-mail to Markwitz, copied to others, including 
Leinweber, that indicated that the vacation plan was 
"GREAT," Leinweber then sent an e-mail to all employ­
ees that began with: "Greetings Fellow Travelers' The 
company memorandum's promise of extra time off pur­
suant to the new plan was "proven false" pursuant to 
Leinweber's own calculations in his memorandum to 
al l . 4 0 Thereafter, co-worker Dutton sent a new e-mail in­
dicating that he changed his comment to "Not so Great" 
on the proposed vacation policy. 4 1 Markwitz responded 
by a paper memorandum to Leinweber that the tone of 
Leinweber's e-mail memorandum "was inappropriate 
and intentionally provocative." 4 2 He demanded that 
Lawrence compose a memorandum on a short deadline 
reflecting as to "why the e-mail message was inappropri­
ate" and "how sending an e-mail message like this hurts 
the company." 4 3 Markwitz wanted this response, after 
his review and acceptance, to be posted on the e-mail to 
all. Even if Leinweber complied with this requirement, he 
would still remain on probation for six months . 4 4 

When Lawrence Leinweber did not compose the re­
quested memorandum, he was terminated. While the 
ALJ ruled that Leinweber's e-mail had "arrogant over­
tones," and that he was a "bit of a wise guy" the conduct 
of the employer nonetheless violated Leinweber's right to 
engage in concerted activity under the Act. 4 6 The ALJ 
made note of several prior cases where other more egre­
gious statements within employee letters failed to destroy 
their status as being protected concerted activity under 
the Act . 4 7 The NLRB adopted the ALJ's decision, ordering 
back pay and reinstatement. 4 8 Leinweber took the 
money, but refused to return to the company. 4 9 

The Board has ventured further since the Timekeeping 
Systems decision. In Adtranz,50 a three-member panel of the 
National Labor Relations Board affirmed the ALJ's rulings 
findings, conclusions, and modified order. 5 1 There, the 
union lost an election among production and maintenance 
employees. 5 2 Objections to the conduct of the election were 
filed, and the hearing on objections was consolidated with 
an unfair labor practice hearing. 5 3 The employer had re­
fused the union's offer of an authorization card check, and 
insisted upon a NLRB election. 5 4 Pending the election, the 
employer held meetings with employees. 5 5 During the 
pre-election period, according to the NLRB's General 
Counsel, the employer informed employees that the em­
ployees would have to meet certain "new requirements" in 
order to qualify for an Employee Incentive Plan. 5 6 The 
General Counsel contended that the employer changed the 
requirements for qualification to retaliate against the em-



ployees' union activity. 5 7 The Board found no violation 
with respect to the employer's administration of the incen­
tive plan, indicating that respondent employer "acted con­
sistently with its past practice" after the representation 
petition was filed. 

The Board in Adtranz noted, however, that the em­
ployer's e-mail rule raised a "novel legal issue." 5 9 The em­
ployer provided hardware, software, intranet and Internet 
e-mail, and an instant messaging system. 6 0 The company 
had set out a policy that the corporate e-mail system was 
for business use only, but employees nonetheless used the 
e-mail system for personal communication. 6 1 The ALJ 
looked to analogous precedent regarding use of company 
bulletin boards and telephones, 6 2 because while there is no 
statutory right to use an employer's telephone for personal 
purposes, if the employer permits non-business related 
use, then the employer may not prevent employees from 
discussing union activities However, the NLRB General 
Counsel presented no evidence showing that the employer 
prohibited union discussion on [the] e-mail system," and 

so no unfair labor practice was established. 6 4 The ALJ's fi­
nal finding was that while the rule on personal discussions 
v ia e-mail was not strictly enforced, "it would be improper 
to presume that union discussions would be treated differ­
ently. 6 5 Accordingly, I find that Respondent's E-mail rule 
is valid and that General Counsel has not established that 
the rule was discriminatory [sic] applied." 6 6 The NLRB did 
not tamper with this statement, as no exceptions were filed 
regarding the ALJ's dismissal of the complaint on the em­
ployer's e-mail rule . 6 7 The ALJ also noted that pursuant to 
established rules on company bulletin boards and tele­
phone use, by analogy "[respondent could bar its comput­
ers and E-mail system to any personal use by 
employees." 6 8 

What does the Adtranz case add to NLRB law on em­
ployer e-mail policies? The ALJ's reference to the validity 
0 1 a business use only company e-mail policy fell outside 
the facts of the case, in that the employer had a written 
Policy limiting use to business, but did not enforce the 
Policy. This borderline dicta hardly sets a forceful or far-
caching precedent in this area. In Adtranz, the failure to 
establish discriminatory enforcement of the business use 
only rule meant that the ALJ and the NLRB had no basis 
upon which to find an unfair labor practice. But, there 
was an unfair labor practice shown with respect to the 
company's no solicitation rule. The no solicitation/distri-
hution rule was unduly restrictive in that it required prior 
authorization by the employer. There, the precedent and 
evidence of violation was clear. 6 9 In Adtranz, neither the 
ALJ 

nor the Board referred to pre-existing memoranda 
from the NLRB Division of Advice providing direct guid-
ance on employer e-mail policies and the NLRA. 

B. Direction from the NLRB Division of Advice 

NLRB Advice Memoranda provide further insight on 
Workplace e-mail policies. 7 0 In a 1998 Advice Memoran­

dum regarding Pratt & Whitney, the Board's Division of 
Advice responded to three cases in Region 12 where the 
question was "whether the employer could lawfully pro­
hibit all non-business use of electronic mail (E-mail), in­
cluding employees' messages otherwise protected by 
Section 7." 7 1 The employees' computer and e-mail use 
was prolific, e-mail being the "main method of communi­
cating;" moreover, the employer provided access to the 
system from outside of the workplace for about ten per­
cent of its employees by the use of laptop computers. As 
in Adtranz, although the employer in Pratt & Whitney had 
a written policy prohibiting non-business use of the e-
mail system, the policy had not been strictly enforced. 7 3 

With the onset of a union organizational campaign at the 
work place, several employees were warned and disci­
plined for sending union-related messages or download­
ing information from the Union's web page onto 
company computers. 7 4 The question submitted was 
solely "whether an employer can issue a complete ban on 
all non-business use of E-Mail." 7 5 

In answering the question, the Board's Division of Ad­
vice concluded that the employer's prohibition of all non­
business use of e-mail was "overbroad and facially un-
lawful." Communication that is "expected to occasion a 
spontaneous response or initiate reciprocal conversation" 
was classified as solicitation. 7 7 One-sided communication 
where "the purpose of the communication is achieved so 
long as it is received" was defined as distribution. 7 8 The 
Advice Memorandum noted how the Board characterizes 
circulation of authorization cards and decertification pe­
titions as solicitation because of the interchange involved 
rather than mere receipt of documents. 7 9 In applying the 
NLRB's Stoddard-Quirk rule regarding distribution, 
namely that an employer may limit distribution of writ­
ten materials in work areas, the Memorandum observed 
that the Board in Stoddard-Quirk also looked to the em­
ployees' interests and found the interests met even if em­
ployees received the material in non-work areas, such as 
plant entrances or parking lots . 8 0 Further, the Board in 
Stoddard-Quirk indicated that absent the non-work areas 
for distribution, the usual presumption that an employer 
may bar work area distribution might not apply. 8 1 

In applying these rules to e-mail technology, the memo­
randum from the Division of Advice in Pratt & Whitney 
identified computers as a "work area" for employees, as 
these were areas where employees were productive. 8 2 

Both the rules in Stoddard-Quirk and in Republic 
A v i a t i o n 8 3dictated that the balance of interests had been 
struck such that the employer could not prohibit e-mail 
messages that amounted to solicitation, and indeed such e-
mail messages were characterized as very similar to oral 
conversation. 8 4 The Memorandum concluded that the em­
ployers' rule banning all non-business use of the e-mail 
was facially unlawful and overbroad because it banned 
oral solicitation and no evidence was presented of special 
circumstances making such a rule necessary in order to 
maintain production or discipline. 8 5 As a result of this 



Memorandum, numerous attorneys who represent man­
agement have since gone on the record as advising em­
ployers against a total workplace ban on personal e-mail. 

A later case analyzed by the NLRB Division of Advice 
involved IRIS-USA. 8 7 In the context of a union organiza­
tional campaign and a resulting tie vote, the union filed 
objections to a number of the employer's rules, including 
those regarding confidential information, a no solicitation 
rule, and rules regarding use of e-mail and voicemail. 8 8 

The Division advised Region 32 that the employer's ban 
on solicitation was lawful because it only prohibited such 
during work t ime. 8 9 The company's handbook provision 
restricting systems use to company business was deemed 
lawful, because unlike the Pratt & Whitney work situation, 
IRIS-USA employees did "not use E-mail or computers as 
part of their regular work, a 'computer work area' in fact 
does not exist for them." 9 0 Thus, the rule did not restrict a 
"work area" use in an overbroad manner. 9 1 In another 
advice case cited within IRIS-USA, that of TU Electric, a 
rule prohibiting the use of company software for other 
than company business was problematic because the em­
ployer's E-mail network was used sufficiently that it did 
constitute a "work area." 9 2 In TU Electric, it was estimated 
that an employee worked about one hour on the e-mail 
system per day . 9 3 Employees at TU Electric used e-mail to 
communicate with each other and with management, and 
announcements and required reading for employees 
were found there. 

V. Conclusions and Recommendations 
The NLRB itself, as well as the Courts, should speak more 
expansively to the issue of the impact of employer e-mail 
policies upon employee rights to engage in concerted ac­
tivity. 9 5 Meanwhile, employers are left to read between 
the lines of E.I. du Pont, Timekeeping Systems, and Adtranz, 
as well as to attempt to follow the guidelines set forth in 
memoranda from the NLRB's Division of Advice. 

The bottom line appears to be that where employee use 
of workplace e-mail is significant enough for it to consti­
tute a "work area," employers may not totally restrict em­
ployee e-mail that is equivalent to oral solicitation, which 
is protected by Section 7 of the Act. The Pratt & Whitney 
Advice Memorandum made clear that "special circum­
stances that make such a prohibition necessary in order to 
maintain production or discipline" will not be met by the 
"minimal burden placed upon an employer's computer 
network by such electronic traffic." 9 6 A total ban on non­
business use of the e-mail system is thus not the answer 
to potential labor law violations in all cases. This is espe­
cially true where employees rely on the e-mail as a signif­
icant avenue of communication, and where they do not 
otherwise work in close physical proximity. 

As far as the Board's solicitation/distribution dichot­
omy is concerned, it seems that the definition of solicitation 
relies on a probability of interchange, or interaction. If the 
purpose of an e-mail communication is met by the mere re­

ceipt of documents without an expectation of a reciprocal 
response, the communication will likely be classified as the 
dead end of distribution. 9 8 E-mail fits the definition of oral 
solicitation in many cases. Even so, it may be lawful for an 
employer to ban all non-business use of e-mail on the em­
ployer's system among employees who do not use com­
puters at work since such a ban would not constitute an 
overbroad restriction on a work area. 9 9 

Another labor law problem that may arise in the e-mail 
context is that of monitoring e-mail, particularly where 
the onset of such monitoring occurs at the same time as 
the onset of union organizational activities. Section 
8(a)(1) of the NLRA may be violated where employees' 
union activities are subjected to management surveil­
lance. 1 0 0 Thus, while the employer must of course main­
tain its e-mail system, and prevent abuse of the system, it 
should be cognizant of the parameters of labor law when 
making changes to its monitoring and /o r implementing 
new restrictions. The nature and timing of such changes 
may be deemed to reflect anti-union animus. Even in the 
absence of a union, as the Timekeeping Systems case illus­
trates, employees are entitled to engage in concerted ac­
tivity by e-mail, and should not be disciplined or 
discharged for engaging in protected activities that are 
deemed to elicit "mutual aid or protection." 1 0 1 

Perhaps an employer is wisest to promulgate a policy 
that notes the e-mail system is primarily for business use 
but limited personal use of a lawful nature will be permit­
ted where such does not overburden the system. What is 
unlawful should be specifically outlined in language for 
the layperson. Employees should be warned that the sys­
tem is not private, that it will be monitored for reasonable 
business purposes, and that material on the system, even 
where the employee believes it is deleted, may generally 
be retrieved in the event of its value as evidence in a law­
suit. Employers should feel free to implement e-mail pol­
icies that won't inhibit employees' legal rights and yet 
balance the employers' legitimate business interests. 
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