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With the decisions issued at the close
of its fiscal year in September of

2007, on top of highly publicized decisions is-
sued previously, the National Labor Relations
Board (Labor Board or NLRB) has come under
heavy criticism from union and political lead-
ers, as well as academicians.! This article will
discuss the politicization of the Labor Board. It
will present the U.S. Supreme Court’s analyti-
cal framework for reviewing administrative
agency policymaking decisions, as set forth in
its landmark Chevron U.S.A. v. Natural Resourc-
es Defense Council, Inc. decision.? Two recent
decisions of the Labor Board will be evaluated
under the Chevron standards. The article will
conclude with comments on whether or not
the agency is fulfilling its statutory mission to
administer the National Labor Relations Act
(NLRA or Act) according to the terms of the
Act itself, as interpreted by the U.S. Supreme
Court and offers some suggestions on how to
revitalize the agency.

THE POLITICIZATION OF THE
NLRB AND CURRENT EFFECTS

The 1935 Wagner Act Congress recognized
that the new agency it was creating to admin-
ister this act would be an adjudicatory body
rather than a mediation and arbitration agen-
cy like that created by the Railway Labor Act
of 1926 as amended in 1934. Consequently, it
deleted references to the appointment of par-
tisan members from management and union
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backgrounds in the final draft of the act, and
it was fully understood that the Board was
to be staffed by three impartial public mem-
bers, appointed from government service or
academic careers.’ So also, the Congress that
expanded the Labor Board to five members
in 1947 continued to expect that the Board
members would be impartial, neutral adju-

dicators.* Presidents
Roosevelt and Truman
filled appointments to
the Board with non-
partisan appointees.
Starting with President
Eisenhower, however,
appointment practices
changed. Since 1970
a majority of appoint-
ments to the Board
have come from man-
agement and union law
practices rather than
non-partisan and neu-
tral backgrounds.®
While the NLRA is
silent on the matter,
a tradition has devel-
oped whereby both
Democrats and Repub-
licans are appointed

to the Board, with the President’s party

packaged deals.’

The politicized appointment
process has had an adverse
impact on the perceived
fairness of the agency
as an adjudicative body
responsible for applying the
explicit policies set forth
in the NLRA as well as the
formulation of policies to
fill in gaps left implicitly or
explicitly by Congress to
respond to the developing
intricacies of our highly
competitive global economy.

President acquiesce to certain of their choices
as the price of getting his Board nominee(s)
confirmed by the Senate.®* Moreover, in both
these administrations and continuing in the
George W. Bush (Bush II) administration,
recess appointments have been utilized while
the Senate and White House bargained over

Thus, decision-
making at the NLRB
has undergone a
transformation. Deci-
sions formerly made
by impartial neutral
adjudicators are now
perceived to be made
by arguably partisan
members from union-
and management-side
backgrounds, with
the President’s party
holding the majority
appointment. The po-
liticized appointment
process has had an ad-
verse impact on the
perceived fairness of
the agency as an adju-
dicative body respon-
sible for applying the

explicit policies set forth in the NLRA as well

as the formulation of policies to fill in gaps
left implicitly or explicitly by Congress to
respond to the developing intricacies of our
highly competitive global economy.
Management practitioners and former
Board members criticized the Clinton Board
for a number of its decisions, which over-
ruled prior precedent and were perceived to
afford greater protections for workers in the
evolving economy of the period.'* In New
York University, the Clinton Board extended
coverage of the Act to teaching assistants,
research assistants, and proctors." In M.B.
Sturgis, Inc., the Clinton Board determined
that employees obtained from a personnel
staffing firm—contingent workers—may
be included in the same bargaining unit as

holding a three-to-two majority of appoint-
ments and also the chair.® Traditionally, at
the confirmation stage each NLRB nominee
had been given individual consideration by
the Senate Labor Committee and the Sen-
ate as a whole and the President had the
prerogative of staffing the Board with any
reasonably well qualified individual of his
choosing.” Starting in the second Reagan
administration and into the George H. W.
Bush administration, greater Senatorial con-
trol over the appointment process occurred.
Board appointments in both the George H.W.
Bush and Clinton administrations tended to
come in “packaged deals,” whereby Senate
power brokers in consultation with industry
and labor interest groups insisted that the
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the permanent employees of the employer
to which they are assigned.’? In St. Eliza-
beth Manor, the Clinton Board preserved
representational rights of employees after a
corporate merger or consolidation.”® And,
in Epilepsy Foundation of Northeast Ohio, the
Clinton Board held that unrepresented (non-
union) employees, who make up more than
90 percent of today’s

The following day a joint House and Senate
subcommittee hearing listened to criticism
and defense of the Bush Board’s record.”
AFL-CIO General Counsel Jonathan Hiatt
testified that the cumulative effect of the
Bush Board’s decisions has been to narrow
worker protections while expanding the
scope of anti-union conduct.’® Former NLRB
Chairman Robert J.

private sector work-
force, have a right to
have a coworker pres-
ent during investiga-
tory interviews.™

The current Bush
Board, which has had a

The Chevron principles
recognize that the agency
to which Congress
delegated policymaking
responsibilities may, within

Battista testified that
the spurt of decisions
in September was not
politicized and that
complaints are politi-
cally motivated and
tied to the coming elec-

majority of Republican the limits of that delegation, tion cycle. He referred

appointees since De-
cember 2002, overruled
all of the above Clinton
Board decisions.’> On
December 12, 2007, a
letter signed by 57 La-
bor Law professors was
sent to all members
of Congress criticiz-
ing the actions of the

properly rely upon the
incumbent administration’s
views of wise policy to
inform its judgments when
resolving competing policy
interests which Congress
itself did not resolve.

to the high enforce-
ment achievement rate
of his Board’s decisions
in the federal appeals
courts.” University of
Illinois Law Professor
Matthew Finkin testi-
fied that the current
board majority has
effectively removed

Bush Board. It stated
in part:

Recent decisions by the National
Labor Relations Board reflect an
ominous new direction for American
labor law. By overturning precedent
and establishing new rules, often
going beyond what the parties have
briefed or requested, the Board has
regularly denied or impaired the
very statutory rights it is charged
with protecting—the rights of em-
ployees to join and form unions and
to engage in collective bargaining.
The Board’s persistent efforts to un-
dermine NLRA protections also have
dramatized the need for Congress to
enact serious labor law reform after
nearly half a century with no sub-
stantial legislative change. ..."

BUSH II NATIONAL LABOR RELATIONS BOARD

whole categories of
workers from the Act’s coverage, stripped
away protections promised by the Act, and
further diluted the strength of already inade-
quate remedies.”® Professor Finkin disagreed
with Mr. Battista’s assertion that the rate of
judicial affirmance is an indication that the
Board is performing responsibly.?!

STANDARDS FOR COURT REVIEW
OF BOARD DETERMINATIONS ON
“LAW AND POLICY"”

The U.S. Supreme Court set forth the federal
judiciary’s role when reviewing an admin-
istrative agency’s application of its organic
statute (the statute(s) it administers) in Chev-
ron U.S.A. v. Natural Resources Defense Council,
Inc.2 The Chevron Court designed a two-step
analytical framework for the reviewing court.
First, the court must ask whether Congress
has directly spoken on the question at issue.”
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If so, the reviewing court and the agency
itself must give effect to this Congressional
intent.”* Second, if the statute is silent or am-
biguous on the question at issue, the review-
ing court then must ask whether the agency’s
interpretation is “based on a permissible
construction of the statute.”* The power of
an agency to administer a Congressionally-
created program necessarily requires the
formulation of policy to fill gaps left implic-
itly or explicitly by Congress. If it is a rea-
sonable policy choice,

Under the second step, the Chevron Court
noted that for “judicial purposes” in reconcil-
ing conflicting policies the administrator’s in-
terpretation is entitled to deference as opposed
to the reviewing judges, who are not experts
in the field.*» The Court stated in part:

...[AIn agency to which Congress has
delegated policymaking responsi-
bilities may, within the limits of that
delegation, properly rely upon the
incumbent admin-

the agency’s construc-
tion of the statute is

The Board majority,

istration’s views
of wise policy to

controlling, even if the without the benefit of briefs inform its judg-

reviewing court would
have chosen a different
interpretation.”® The
agency’s interpretation
is to be given “control-
ling weight unless [it
is] arbitrary, capricious
or manifestly contrary
to statute.”#

A reviewing court
may, under the first
Chevron step, conclude
that the issue is one of
law rather than one of
delegated policy, and re-
ject the agency’s decision
or rule. For example, in

from interested parties,
without oral argument
and without a request for
it to reconsider the long
established precedent
enduring through 170
hiring discrimination
cases tried before the
Board’s administrative law
judges since the issuance
of FES, legalized hiring
discrimination involving
salts in some cases.

ments. Whileagen-
cies are not directly
accountable to the
people, the Chief
Executive is, and
it is entirely ap-
propriate for this
political branch of
the Government to
make such policy
choices—resolving
the competing in-
terests which Con-
gress itself either
inadvertently did
not resolve, or in-
tentionally left to

Lechmere, Inc. v. NLRB,
dealing with the resolu-
tion of conflicts between Section 7 employee
rights and employer property rights, a divided
U.S. Supreme Court rejected the Board's inter-
pretation of Section 7 as permitting a balanc-
ing of interests allowing non-employee union
organizers the right of access to an employer’s
parking lot that was open to the public.”* The
Court rejected the Board’s interpretation of the
Act as contrary to the Court’s prior interpreta-
tion of the Actin NLRB v. Babcock & Wilcox Co.”
The dissent asserted that the majority’s deci-
sion was “... at odds with modern concepts of
deference to an administrative agency charged
with administering a statute.”*
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be resolved by the
agency charged
with the administration of the statute
in light of everyday realities.*

In addition to the general principles of ad-
ministrative law discussed in the landmark
Chevron decision, the United States Supreme
Court has specifically emphasized that the
Labor Board has the primary responsibility for
developing and applying national labor policy.*
The Court has stated that it will uphold a Board
rule as long as it is rational and consistent with
the Act.*® And, it has stated that a Board rule
is entitled to deference even if it represents a
departure from the Board’s prior policy.*

LABOR LAW JOURNAL



EVALUATING TWO RECENT
BOARD DECISIONS UNDER
CHEVRON STANDARDS

IBM Corp.

The Bush Board’s IBM Corp.*® decision is
an example of permissible administrative
agency action in resolving conflicting policy
considerations, which is not to be set aside by
a reviewing court.

In 1973, the Labor Board issued its Wein-
garten decision, which held that an employer
violates Section 8(a)(1)

It is a fact of life in NLRB lore that
[the meaning of] certain substantive
provisions of the NLRA invariably
fluctuate with the changing com-
positions of the Board. Because the
Board’s new interpretation is rea-
sonable under the Act, it is entitled
to deference.*

Three years later on June 9, 2004, with the
makeup of the Board changed again, the
Bush Board reversed Epilepsy Foundation in

IBM Corp., ruling that

of the NLRA when it
denies an employee’s
request for the pres-
ence of a union repre-
sentative at an investi-
gatory interview that
the employee reason-
ably believes might
result in disciplinary
action.”’” The Board’s
decision was upheld
by the Supreme Court
in NLRB v. Weingarten,
Inc. in 1975.3 The We-
ingarten right of an em-
ployee to request and
obtain the presence of
a coworker at an inves-
tigatory interview was

The agency itself with
highly qualified nonpartisan
professional staff and other tory interview.®

individuals with proper
professional and academic

credentials can well
provide the neutral pool of
nonpartisan leadership for
future appointments to the
Board, as was the original

intent of the Congresses
that enacted and first
amended the NLRA.

nonunion employees
do not have the right to
have a coworker pres-
ent during an investiga-

The Chevron princi-
ples recognize that the
agency to which Con-
gress delegated policy-
making responsibilities
may, within the limits of
that delegation, proper-
ly rely upon the incum-
bent administration’s
views of wise policy to
inform its judgments
when resolving com-
peting policy interests
which Congress itself

extended to nonunion

workplaces by the Board in Materials Research
Corp. in 1982.% Three years later, in 1985,
the Reagan Board reversed this decision in
Sears, Roebuck Co., holding that Weingarten
principles do not apply in nonunion set-
tings.* In Epilepsy Foundation of Northeast
Ohio, decided in 2000, the Clinton Board
reimposed the Materials Research holding,
concluding that unrepresented employees
have a right to have a coworker present dur-
ing investigatory interviews.*’ The Court of
Appeals for the District of Columbia Circuit
upheld the Board’s renewed interpretation
of the statutory language in question stating
in part:

BUSH II NATIONAL LABOR RELATIONS BOARD

did not resolve.* The
Epilepsy Foundation decision, which for the first
time in 18 years extended the right to have
a coworker present during an investigatory
interview to all unrepresented employees in
the private sector, was considered a major ad-
verse decision by American business interest
groups.* That is, while less than 10 percent of
private sector employees are unionized, prior
to Epilepsy Foundation only they had Weingarten
rights. After Epilepsy Foundation, all private
sector individuals meeting the broad statu-
tory definition of “employee” were entitled
to these rights.*
The Bush Board determined that policy
considerations supported its decision to deny
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unrepresented employees the right to have
a coworker present during an investigatory
interview that could lead to discipline. The
policy considerations were that coworkers do
not represent the interest of the entire work
force as would a union representative;* that
coworkers cannot redress the imbalance of
power between employers and employees;*
that coworkers do not have the same skills as
union representatives;* and that the presence
of a coworker may compromise confidentiality
of information divulged at the interview.®

Section 7 of the NLRA provides in part that
employees shall have the right “to engage
in...concerted activities for the purpose of ...
mutual aid or protection.” The plain language
of Section 7 does not limit coverage to “union-
ized employees” nor does it turn on the skills
or motives of the employees’ representative.”
Issues of confidentiality are the very same
for the coworker representative as a union
representative. The Board carefully shaped
the contours and limits of the statutory Sec-
tion 7 rights enunciated in Weingarten. The
employer can end the interview at any time at
its discretion. It need not bargain with the rep-
resentative permitted to attend the interview.
It ordinarily will refuse disclosure and dis-
cussion of medical records, if relevant, in the
presence of a representative. The Weingarten
representative is present to assist the employee
and may attempt to clarify facts or suggest
other employees who may have knowledge of
the event.” The Board'’s stated policy reasons
simply do not make out a strong “policy” case
for refusing to allow nonunion workers the
right to a coworker witness or representative
at an investigatory interview.

In their dissent in IBM Corp., Members
Liebman and Walsh wrote, “Today American
workers without unions, the overwhelming
majority of employees, are stripped of a right
integral to workplace democracy.”>®> The
dissent refers to the following language of
Section 7 of the NLRA, “the right to...engage
in...concerted activities for the purpose of...
mutual aid or protection” and states that it is
hard to imagine an act more basic to “mutual
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aid or mutual protection” than an employee
turning to a coworker for help when faced
with an interview that might result in the
employee’s termination.** Citing the District
of Columbia Court of Appeals’ approval of
Epilepsy Foundation, the dissent explained that
the presence of a coworker gives an employee
a potential witness, advisor, and advocate in
an adversarial situation, and ideally militates
against imposition of unjust discipline by the
employer.” They concluded:

[I]t is our colleagues who are taking
a step backwards. They have neither
demonstrated that Epilepsy Founda-
tion is contrary to the Act, nor offered
compelling policy reasons for failing
to follow precedent. They have over-
ruled a sound decision not because
they must, and not because they
should, but because they can.”

The Bush Board was in compliance with
Chevron and labor law precedent when it made
the policy choice to overrule Epilepsy Founda-
tion. Areviewing court would not have a basis
under administrative law to set aside this deci-
sion even though the court might have chosen
a different interpretation.

“"Salting” cases and Toering Electric Co.

A “salt” is an individual who seeks employ-
ment, at least in part, for the purpose of
organizing the employer. “Salting” occurs
when a union sends a member to apply for
employment at a nonunion employer to orga-
nize the employer from within when hired.”
The salting strategy may be overt, where the
applicants disclose their union affiliation and
their intent to organize the employees within
the parameters of the Act,”® or covert where
the applicants do not disclose their union af-
filiation and objective.” Under either strategy,
the union organizer applicants retain their
status and protections as statutory employees
under the Supreme Court’s decision in NLRB
v. Town & Country Electric, Inc.® In that case,
a unanimous Supreme Court held that paid
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union organizers are “employees” and are
therefore entitled to applicable protections of
the NLRA.

Section 2(3) states in part:

The term “employee” shall include
any employee, and shall not be lim-
ited to the employees of a particular
employer, unless this subchapter
explicitly states otherwise....%!

The Supreme Court held that the Board'’s
broad, literal reading of the statutory definition
of “employee” is entitled to considerable defer-
ence as the interpretation of the agency created
by Congress to administer the Act.®? Further,
Section 302(c)(1) of the Labor Management
Relations Act of 1947 specifically contemplates
the possibility that a company’s employees
may also work for a union.®?

The Supreme Court rejected the employer’s
agency law argument based on Comment a, of
the Restatement (Second) Agency, Section 266,
which stated in part that a person “... cannot
be a servant of two masters at the same time
in doing an act as to which an intent to serve
one necessarily excludes an interest to serve
the other.”®* The Court pointed out that the
Restatement (Second) Agency, Section 266, also
stated that a person may be the servant of two
masters “... at one time as to one act, if the ser-
vice to one does not involve the abandonment
of the service to the other.®

The Court noted the availability of alterna-
tive remedies other than excluding paid or
unpaid union organizers from all protections
under the Act to address the practical consid-
erations raised by the employer, e.g., “salts”
may quit when the company needs them, they
may disparage the company or sabotage the
firm or its products.®

Employers have been very reluctant to com-
ply with the Supreme Court’s Town & Country
Electric, Inc. decision as evidenced by the many
failures to consider and/or hire cases involv-
ing salting campaigns considered by the NLRB
and the courts. For example, when Wayne
Griffin, president of one of the largest non-

BUSH Il NATIONAL LABOR RELATIONS BOARD

union electrical contractors in the Northeast
discovered the International Brotherhood of
Electrical Workers union had utilized covert
salting as an organizing weapon targeting
his company, he advised his employees that
signing a union authorization card would be
like “stabbing [him] in the back.”*” Mr. Griffin
told one of his foremen that “f-king with his
company [was like] f-king with his kids.”®® The
Board found Griffin Electric had committed
numerous unfair labor practices. Enforcing
the Labor Board’s order, the Fourth Circuit
Court of Appeals rejected Griffin’s contention
that the Board was inappropriately favoring
union salting.®

Since the Supreme Court’s 1996 Town &
Country Electric decision, numerous anti-salt-
ing bills filed on behalf of employer interests
have been considered by but have failed to
pass in Congress, the latest being the Truth in
Employment Act of 2007.7°

In 2000, the Clinton Board, in FES, a Division
of Thermo Power,”" established a framework
for analyzing refusal-to-consider and/or hire
cases by making clear the elements of the
violation, the burdens of the parties, and the
stage at which issues are to be litigated. To
establish a discriminatory refusal-to-hire viola-
tion, the General Counsel must, at the hearing
on the merits, show: (1) that the employer
was hiring, or had concrete plans to hire, at
the time of the alleged unlawful conduct; (2)
that the applicants had experience or training
relevant to the announced or generally known
requirements of the position for hire, or in the
alternative, that the employer has not adhered
uniformly to such requirements, or that such
requirements were themselves pretextual or
were applied as a pretext for discrimination;
and (3) that anti-union animus contributed to
the decision not to hire the applicants.”? The
employer must then show that it would not
have hired the applicants even in the absence
of their union activity or affiliation.”

In FES, the administrative law judge (ALJ)
found that nine union pipe fitter-applicants
would have been hired as welders by FES
but for the company’s anti-union animus
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and ordered back pay and instatement for
each applicant. The Board adopted the ALJ’s
order,” and the Third Circuit Court of Appeals
enforced it.””

Last year, the Bush II Board with a 3-2 ma-
jority, materially altered the FES framework
imposing on the General Counsel, who is
responsible for investigating charges and
prosecuting complaints before the Board,
the ultimate burden of proving in all hiring
discrimination cases that the alleged dis-
criminatee had a genuine interest in seeking
to establish an employment relationship
with the employer.” The case, Toering Electric
Co.,”” involved an overt salting campaign.
Under the Bush Board’s new rule, if the Gen-
eral Counsel cannot prove that an applicant
would have accepted a job offer from the
employer, the applicant is not a statutory
employee and there can be no violation of the
Act and no remedy even if the employer’s
refusal to hire or consider the applicant was
motivated solely by anti-union animus.”®
The Board majority, without the benefit of
briefs from interested parties, without oral
argument and without a request for it to
reconsider the long established precedent”
enduring over 170 hiring discrimination
cases tried before the Board’s administra-
tive law judges since the issuance of FES,®
legalized hiring discrimination involving
salts in some cases. While many employ-
ers do not like it, the Board and the U.S.
Supreme Court have long treated salting as
a legitimate organizing tactic. The Supreme
Court’s Town & Country Electric®® decision
makes clear that unless a salting campaign
is accompanied by acts of violence, sabotage,
or other unlawful or indefensible conduct,
there is no basis for claiming that a salting
campaign is statutorily unprotected or that
salts are not statutory employees.*

Applying the Chevron principles to the To-
ering Electric Co. decision, a reviewing court
must give the agency’s interpretation “con-
trolling weight unless [it is| arbitrary, capri-
cious or manifestly contrary to statute.”® The
fact that there was no request to reconsider
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precedent before the Board in this case, and
that the decision was made without the benefit
of briefs from interested parties and without
the benefit of oral argument is evidence of
arbitrary conduct and renders the decision
procedurally unsound. When an employer
refuses to hire or consider an applicant solely
because of the applicant’s union affiliation, it
is obvious that there has been “discrimination
in regard to hire” in the words of Section 8(a)
(3) of the Act. Permitting employers to dis-
criminatorily refuse to hire union applicants
by disregarding an employer’s unlawful
motive and instead making an applicant’s
intentions, in so far as the General Counsel can
prove them, decisive is manifestly contrary
to the NLRA. And, the majority’s decision is
contrary to the U.S. Supreme Court’s hold-
ing in Town & Country that salts are statutory
employees under Section 2(3), and entitled to
the protection of the Act.*

COMMENTS AND CONCLUSION

The Congresses that enacted the Wagner Act
and Taft-Hartley Act expected that the Labor
Board members would be nonpartisan, neutral
adjudicators of the disputes brought before
them for resolution. Through the evolution
of the appointment process it is now evident
that many Board members are perceived to
operate in a partisan way as they, in their
adjudicative functions, fulfill their responsi-
bilities for developing and applying national
labor policy within the scope and confines of
the Act. “Democrat” appointees assert that
they build their policymaking positions on the
explicit policy of the Act as set forth in Section
1 of the NLRA:

to encourag]e] the practice and proce-
dures of collective bargaining ... and
protect the exercise by workers of full
freedom of association, self organiza-
tion and designation of representa-
tives of their own choosing, for the
purposes of negotiating the terms
and conditions of their employment
or other mutual aid or protection.®
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“Republican” appointees counter that their
policymaking positions are drawn from the
entire Act, recognizing that the NLRA was
amended in 1947 by the Taft Hartley Act with
the additional purpose of giving employees
the equal right to refrain from union activities
and representation and that the Board must
enforce the entire law.*

In the context of a highly competitive global
economy with a management focus on cost
cutting, outsourcing and flexibility, the Labor
Board majority appointed by President George
W. Bush has in fact done what the December
12, 2007 letter to Congress signed by the 57
labor law professors said it has done. In a
remarkable number of cases it has overturned
precedent and established new rules, often
going beyond what the parties have briefed
or requested. It has weakened or restricted
certain statutory rights it has been charged
with protecting arguably based on policy
considerations within its zone of discretion.
With each change in White House adminis-
tration, it is inevitable and appropriate under
the Chevron standards that the policymaking
judgments of the Board reflect the incumbent
administration’s views as to what is wise
policy.® The dissent in IBM Corp. recognizes
that the Board majority overruled the Epilepsy
Foundation precedent “not because they must,
and not because they should, but because they
can.”® The Bush Board’s Toering Electric Co.
decision, rendered after five anti-salting bills
failed to pass in Congress, is manifestly con-
trary to the NLRA, contrary to U.S. Supreme
Court precedent, and a bold act of partisan
management members, two of whom were
heading back to management law practices in
December of 2007.

While it is a widely held perception that
many recent Labor Board members have
acted in a partisan way, nevertheless the
agency itself continues to function in certain
respects despite this situation because of the
nonpartisan professional staff. Independent
of the Board members, the staff acts under
the direction and delegated authority of the
General Counsel. The General Counsel has
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general supervision over the Board’s Re-
gional Directors and their staff regarding the
investigation of unfair labor practice charges,
the issuance of complaints and the prosecu-
tion of complaints before administrative law
judges and the Board.* Moreover, impartial
administrative law judges, appointed from a
civil service roster, conduct formal hearings
on unfair labor practices and their findings
of fact are generally respected by the Labor
Board.” Furthermore, representation activity
under Section 9(c) of the Act is administered
in major respects at the Regional Director’s
level by regional staff, with the Board having
appellate jurisdiction over election decisions
emanating from regional offices.”’ Thus in
Fiscal Year 2007, the regions obtained 7,214
settlements in unfair labor practice (ULP)
cases, won in whole or in part 85 percent of
cases progressed to the Labor Board, and re-
covered $110 million on behalf of employees
in back pay and reimbursement of fees, dues,
and fines.”> Also during FY 2007, the Board
conducted 1559 representation elections with
a union win rate of 54.3 percent.”

Some 50 years have gone by since the last
major amendment to the NLRA.** Over this
period of time Congressional action to balance
or adjust legitimate and substantial employer
and union reform issues has not been success-
ful. In the vastly changed global economy
since the NLRA was last amended, without
public discussion and debate over the need
for labor law reform not only for the benefit of
employees but for employers as well, policy-
making guidance will continue to fluctuate, on
a case-by-case basis, as the composition of the
Board changes in conjunction with the change
in administrations in the White House. That s,
with a change in administration and the usual
“packages” of partisan appointments with
the party in power maintaining the majority
position, the majority then waits for, indeed
hunts for, a case containing the policy issue
it would like to change. It then squeezes its
policy change into the decision often without
a compelling policy reason but because it can.
Hopefully public labor law reform debate will
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occur in the near future, which will lead to
Congressional action to bring American labor
law into the 21 Century.

In this writer’s view, however, the public
discussions leading to the national elections for
the fall of 2008 do not presently have the focus
and fervor to generate sufficient momentum for
national labor law reform legislation. If the leg-
islative paralysis of the past 50 years is destined
to continue, some basic internal Labor Board
reforms led by nonpartisan, public-minded
Board members may rejuvenate the NLRA. The
agency itself with highly qualified nonpartisan
professional staff and other individuals with
proper professional and academic credentials
can well provide the neutral pool of nonpartisan
leadership for future appointments to the Board,
as was the original intent of the Congresses that
enacted and first amended the NLRA.*
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As noted above, policy changes by the
Labor Board are made on a case by case ba-
sis. Most administrative agencies modify or
“change” policy matters before them pursu-
ant to the notice-and-comment procedures
of the Administrative Procedures Act, which
allows for widespread public comment
on concrete agency proposals, with public
response and discussion often providing
new information and insights regarding the
strengths and weaknesses of the proposals.®®
Utilizing its rulemaking powers,”” a nonpar-
tisan Labor Board acting primarily in the
public interest, could select issues ripe for
adjustment or reversal and propose rules on
these issues, with public response from all
interested parties before making final rules.*®
Such could revitalize the Act and the agency

responsible for its administration. A
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to time to make, amend,
and rescind, in the manner
prescribed by the Adminis-
trative Procedure Act, such
rules and regulations as may
be necessary to carry out
the provisions of the Act.

© On February 26, 2008, the
two member Labor Board,
Chairman Schaumber and
Member Liebman, took the
unusual, indeed remarkabie,
" initiative of utilizing the rule-
making procedures of the
Administrative Procedures
Act to deal with perceived
deficiencies in the Board’'s
elections procedures. Pro-

ponents of the Employee
Free Choice Act, H.R. 800
and S.1041, 110" Cong.
(2008) under consideration
by Congress claim, in part,
that this legislation, which
would give unions the right
to waive secret ballot elec-
tions, is necessary because
of detays in NLRB eiec-
tions. (Member Liebman,
testifying on April 2, 2008
before a Senate Hearing ob-
served that unions perceive
Board-conducted elections
as taking too long and leav-
ing workers vulnerable to
intimidating and coercive

tactics by employers, Daily
Lab. Rpt. No. 64 (BNA) April
3, 2008 at AA-1). The pro-
posed rule would create a
new expedited consent elec-
tion procedure under which
a union and employer could
jointly file a petition for a
Board-conducted election
that would be held within
28 days. The 30 percent
minimum showing of inter-
est currently required for
Board elections would be
eliminated, and the so-
calied “RJ Petition” initiat-
ing the process would state
the date, place and hours

of the election, describe
the appropriate unit agreed
to by the parties, stipu-
late eligibility requirements
and state the names and
addresses of employees
eligible to vote. Motions to
intervene could be filed by
rival unions within 14 days of
the docketing of the petition.
See Daily Lab. Rep. No. 37
(BNA) Feb. 26, 2008 at A-1.
See also Susan J. McGolrick,
Nine Interested Parties Filed
Comments Responding to
NLRB 'RJ Petitions’ Proposal,
Daily Lab. Rep. No. 65 (BNA)
April 4, 2008 at B-1.
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