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DECERTIFICATION PURSUANT TO THE 
NATIONAL LABOR RELATIONS ACT 

by 
Christine Neylon O'Brien* 

A decertification petition constitutes a challenge to the 
representative status of a presently certified or recognized union 
RD PETITION 

Section 9(c) (1) (a) of the National Labor Relations Act1 permits employees to file a decertification petition. A petition 
filed by employees requires a thirty percent (30%) "showing of 
interest" among the employees in the bargaining unit affected. 
This is the same showing of interest which the National Labor 
Relations Board requires for an initial certification election.2 

A supervisor as defined in the Act 3 may not file an RD petition. 

RM PETITION 
An employer pursuant to Section 9(c)(1)(b) of the Act may 

file a representation petition to question the continued majority 
status of an incumbent union. The petition does not require a 
thirty percent (30%) showing of interest from employees but does 
require a demonstration of objective considerations that provide 
some reasonable grounds for believing that the union has lost its 
majority status since its certification (or recognition) and that 
the union continues to claim recognition.4 The Board administra­
tively determines whether there is a question concerning represent 
ation such that an election should be conducted.5 

THE APPROPRIATE UNIT 
The bargaining unit involved in a decertification election 

is generally the same unit as that certified or recognized. 

*Assistant Professor, Law Department, Bentley College, Waltham, 
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The One-Year Rule 
During the initial year following the certification of 

a union by the National Labor Relations Board or recognition by 
an employer, a union enjoys an irrebuttable presumption of a 
continuing majority status in that unit of employees.6 No 
decertification petition may be entertained by the Board prior 
to the expiration of the first year of representation. 

After One Year 
Upon the expiration of one year, an employer remains 

obliged to bargain with the majority representative of the bar­
gaining unit unless the employer is able to substantiate with 
sufficient objective indicia, that its withdrawal of recognition 
is premised upon a good faith doubt of the union's continuing 
majority status in that unit of employees. 

If an employer ceases to recognize an incumbent union 
after the initial year, the union usually will file an unfair 
labor practice charge with the Board, alleging a refusal to 
bargain in violation of Section 8(a)(5) of the National Labor 
Relations Act. The employer's burden in such a case is a heavy 
one. The employer must establish affirmatively that the union 
in fact lacked majority status at the time recogntion [recognition] was with­
drawn or that the employer, in a context free of employer unfair 
labor practices, knew of objective facts which indicated a loss 
of majority status. If an employer's unfair labor practices 
are the cause of the loss of employee support for an incumbent 
union, an employer cannot justify its withdrawal of recognition 
on the basis of a good faith doubt as to the union's majority 
status.9 One factor which the Board has traditionally weighed in 
favor of a justified employer withdrawal of recognition of a 
union is the fact that a decertification petition has been filed 
by employees in the unit. However, such a filing was not consid­
ered conclusive evidence of a loss of majority support since a 
representation petition only requires the support of thirty percent 
(30%) of the employees in the unit. The Board in Telautograph Corp. 
departed from its previous extensive analysis of other evidence 
of loss of majority support in refusal to bargain cases where a 
valid RD petition had raised a question concerning representation 
at the time of recognition withdrawal. In Telautograph Corp., 
the Board summarily dismissed refusal to bargain charges filed by 
the union, holding that the scheduled representation election would 
determine whether or not the employer had an obligation to bargain 
with the union. The Telautograph case clarified the employer's 
responsibility in situations where the employer has not engaged 
in misconduct and where there is a timely filed petition supported 
by an adequate showing of interest such that the Board will deter­
mine that a genuine question concerning representation exists. 



Other factors which have been considered some evidence 
of a loss of majority support for a union in defense of a Sec­
tion 8(a)(5) refusal to bargain charge include high employee 
turnover and declining union dues checkoff,11 a lack of repre­
sentative activity on the union's part 1 2 and/or a lack of sup­
port by employees of a strike.13 

Contract Bar Rule 
If an employer and a union have executed a valid written 

collective bargaining agreement of definite duration, the con­
tract will bar the processing of a petition for decertification 
for up to three years, or for the length of the contract if the 
length is less than three years. A decertification petition 
should be filed between ninety (90) and sixty (60) days prior 
to the expiration of the first three years of the contract. 
This period of time is called the "open period". A petition 
filed during the sixty(60) days prior to the expiration of the 
contract (or of the three year period) is not timely. The Board 
allows the parties this "insulated period" in which to negotiate 
for a new collective bargaining agreement without election inter­
ference. If no agreement is executed during the insulated period, 
a petition for decertification will be entertained by the Board 
thereafter. 1 4 

CONDUCT OF THE EMPLOYER 
An employer's conduct is restricted by the Board's require­

ments prior to any representation election. In the decertifica­
tion situation, if the employer or its supervisor initiates, cir­
culates or sponsors an RD petition, the petition is invalid.15 

An employer may not promise benefits to encourage employ­
ees to vote the union out, nor may it threaten employees concern­
ing an unsuccessful attempt to decertify the union.16 Where an 
employer engages in conduct which interferes with employee free 
choice as guaranteed in Section 7 of the Act, an employee or the 
union may file an unfair labor practice charge with the Board. 
A scheduled representation election will be "blocked" or post­
poned until the unfair labor practice charge is investigated 
and disposed of by dismissal, settlement or Board-ordered remedy. 

ELECTION RESULTS 
In order for a union to be certified as the exclusive 

representative of the employees in the bargaining unit in ques­
tion, the union must obtain a majority of the votes cast in the 
election. This rule applies to decertification as well as to 
other representation elections. 
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