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Employment! relationships! in! the! Internet! and! technology!
sectors! are! highly! dynamic! in! which! change! and! churn! as! the!
norms.! !Employees!are!now!knowledge!workers:!highly! educated,!
mobile,!often!with!multiple!cultural!links,!possibly!exceeding!other!
company! assets! in! their! comparable! institutional! value.! ! These!
employees! create! the! intangible! intellectual! property! that! now!
constitutes! more! than! three"fourths! of! the! assets! in! knowledge!
businesses!whose!main! value!derives! from! innovation,!know"how,!
brand!and!reputation.!

This!article!focuses!on!the!ever"more!valuable!trade!secrets!
and!how! job!mobility! impacts! trade!secret!protection.! !Employers!
have! few!options!when!confronting!the! loss!of!key!employees!who!
are! closely! associated! with! those! trade! secrets.! ! This! article!
examines!the!controversial!theory!of!inevitable!disclosure!"!that!use!
or! disclosure! of! the! former! employer’s! trade! secrets! is! inevitable!
and!therefore!actionable,!despite!the!fact!that!there!is!no!evidence!
of!actual!misappropriation.!!Some!states!have!adopted!this!theory,!
while! others! steadfastly! refuse! to,! and! this! has! created! notable!
differences! in! employment! patterns,! job!mobility,! innovation! and!
more.! !Courts! consider! this! theory!on!motions! for!equitable! relief!
but!the!outcomes!are!usually!anything!but!equitable.!!To!the!extent!
courts!adopt!this!theory,!departing!employees!become!unemployed!
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and! unemployable,! the! new! employers! are! negatively! impacted,!
and! further!the!effects!to!the!general!public!are! felt! in!the!rate!of!
innovation,!and! in! regional!development! such!as!where! it! is! that!
jobs! are! created.! !Remedies! and! procedural! issues! are! of! critical!
importance!too,!because!these!cases!predictably!involve!a!series!of!
pre"trial! motions! including! requests! for! temporary! restraining!
orders! and! preliminary! injunctions.! ! Further! challenges!
immediately!arise!related!to!jurisdiction,!forum,!venue!and!conflict!
of! laws! since! trade! secret! law! is! the! only! form! of! intellectual!
property! still! largely! governed! by! states! and! the! differences! are!
pronounced,!important,!often!outcome"determinative.!

The! authors! present! a! series! of! representative! inevitable!
disclosure!cases!as!a!means!to!highlight!the!differences!and!tangle!
of! relative! equities.! ! To! the! extent! courts! expand! trade! secret!
protections! to!broadly!adopt! the! inevitable!disclosure!doctrine!at!
the!pre"trial! stage!before!a! full! trial!on! the!merits,!courts!hazard!
overprotecting!employers!to!the!detriment!of!departing!employees,!
innovation! and! the! general! public.! ! The! authors! propose!
alternative! approaches! to! protect! against! trade! secret! loss!
including!use!of! forfeiture! for!competition!agreements!along!with!
improved!employee!incentive!and!retention!strategies.!!We!further!
suggest! that! this! is! part! of! the! creative! destruction! process! and!
employers! should! consider! the! possibility! that! these! departing!
employees!may!actually!be! leads!to!new!opportunities!and!sectors!
hat!are!worthy!of!consideration.!t
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#b$(O87?#!O8#!'P!,!8#$0#9!0#$7J#!P'0!\,^7&)!$%'$'(,9#2YD!!"%#!?7#-!
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$%,&$#0*! -7((! J0'9#$9! ,),7&89! 9%78! ?7'(,97'&! 'P! $'&90,$9! ,&.! ]0#,$%! 'P!
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! CL.! See! A9#J%,&7#! A''&.,0,!Practice!Guide:!Post"Employment!Trade!Secrets!
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,8! 9'! ,$98! 9%#*! J0'%7]79! ,&.! JO&78%\#&98! 9%#*! 7\J'8#! $,O8#8!
,88'$7,9#.! 7&#PP7$7#&$7#82CG! ! "%78! %,8! ]##&! 0'O&.(*! $0797$7h#._!
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7&$(O.#d!k9%#P9_!]07]#0*_!\780#J0#8#&9,97'&_!]0#,$%!'0!7&.O$#\#&9!
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O97(7h#.!7\J0'J#0!\#,&8!9'!,$fO70#!79p!
T@@U!,$fO70#.!O&.#0!$70$O\89,&$#8!)7?7&)!078#!9'!,!
.O9*!9'!\,7&9,7&!798!8#$0#$*!'0!(7\79!798!O8#p!'0!
T@@@U!.#07?#.!P0'\!'0!9%0'O)%!,!J#08'&!-%'!'-#.!
,!.O9*!9'!9%#!J#08'&!8##^7&)!0#(7#P!9'!\,7&9,7&!798!
8#$0#$*!'0!(7\79!798!O8#p!'0!

T6U]#P'0#!,!\,9#07,(!$%,&)#!'P!%78!m'0!%#0n!J'8797'&_!^&#-!
'0! %,.! 0#,8'&! 9'! ^&'-! 9%,9! 79!-,8! ,! 90,.#! 8#$0#9! ,&.!
9%,9!^&'-(#.)#!'P!79!%,.!]##&!,$fO70#.!]*!,$$7.#&9!'0!
\789,^#2EY!

i7&,((*! ,&.! \'89! $0O$7,((*! P'0! 9%78! -'0^_! W"A>! s! L!
0#),0.7&)! 7&`O&$97'&8! ]#$'\#8! 9%#! 89,097&)! J'7&9! P'0! .78$O887'&!
'P! 9%#! .'$907&#! 'P! 7&#?79,](#! .78$('8O0#2! ! A#$97'&! L! J0'?7.#8! P'0!
9-'! .7PP#0#&9! 9%#'07#8! P'0! #89,](78%7&)! 90,.#! 8#$0#9! 7&! 9%,9!
km,n$9O,(! or! threatened! \78,JJ0'J07,97'&! \,*! ]#! #&`'7&#.2lEC!!
@&9#0#897&)(*! 9%#!W"A>!.0,P9#08!.7.!&'9! 8J#$7P7$,((*! $'\\#&9!'&!
9%78! $'&$#J9! 'P! 9%0#,9#&#.! \78,JJ0'J07,97'&! '0! J0'?7.#! ,&*!
8$#&,07'8! 'P! 9%0#,98! 9%,9! $'O098! $'O(.! P7&.! 8OPP7$7#&9(*!
,$97'&,](#2EE!!"%#!.0,P9#08<!$'\\#&98!7&89#,.!P'$O8!'&!9%#!P,$9'08!
P'0! )0,&97&)! 7&`O&$97'&8_! ,&.! P'0! 9%78! 9%#*! ,.'J9#.! 9%#!\,`'079*!
J'8797'&! 9%,9! 7&`O&$97'&8!8%'O(.!]#! (7\79#.! 9'! 9%#!#b9#&9!'P! 97\#!
,&.! 9#\J'0,(! ,.?,&9,)#! ),7&#.! ]*!\78,JJ0'J07,9'08! '?#0! )''.!
P,79%!$'\J#979'082EG!

 

! EY2! W"A>!s!BTLU2!
! EC2! W"A>!s!LT,U!T#\J%,878!,..#.U2!!See!also!6>+2!6@[2!6;V1!s!DYLE2LT,U!TX#89!
LMBLU! T&'97&)! 9%,9! 6,(7P'0&7,! ,.'J9#.! 9%#! 8,\#! (,&)O,)#! ,8! W"A>_! 7&! 9%78!
J,097$O(,0!7&89,&$#U2!
! EE.! See!W"A>!s!L_!$\92!T.#$(7&7&)!9'!J0'?7.#!,!]07)%9F(7&#!0O(#!'0!#b,\J(#8!'P!
879O,97'&8 -'O(.!
7& $97'&

! 9%,9! ]#! ,$97'&,](#! -%7(#! #bJ(,7&7&)! 9%#! 87)&7P7$,&$#! 'P! ,&!
`O& !P'0!W"A>!JO0J'8#8U2!

! EG.! See!W"A>!s!L_!$\92!T,.'J97&)!9%#!J'8797'&!9%,9!9%#!.O0,97'&!'P!7&`O&$97?#!
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;?#0,((!9%#&!P'0!90,.#!8#$0#9!$,O8#8!'P!,$97'&_!90,.#!8#$0#9!
'-&#08! \O89! #89,](78%! 9%#! 8#$0#9<8! #b789#&$#_! 798! $'\J#9797?#!
?,(O#_! 8#$0#$*! \#,8O0#8_! ,&.! ,&! ,$9O,(! '0! 9%0#,9! 'P! ,!
\78,JJ0'J07,97'&d! 9%#! -0'&)PO(! ,$fO78797'&_! O8#_! .78$('8O0#_! '0!
9%0#,9!'P!.78$('8O0#!'P!9%,9!8#$0#92EI! !>!0#$#&9!89,97897$,(!,&,(*878!
'P! 90,.#! 8#$0#9! $,8#8! 78! J,097$O(,0(*! 7((O\7&,97&)2EH! ! "%#! ?,89!
\,`'079*! THYwU! 'P! 90,.#! 8#$0#98! 7&?'(?#! 7&9#0&,(! ]O87&#88! 90,.#!
8#$0#98!T$O89'\#0! (7898!,&.!]O87&#88!J(,&8!,&.!7&P'0\,97'&U!,&.!
9#$%&7$,(! 90,.#! 8#$0#98! TP'0\O(,#_! 9#$%&7$,(! 7&P'0\,97'&! ,&.!
8'P9-,0#! $'.#U! F! ,((! #b$##.7&)(*! 8#&8797?#!,&.!?,(O,](#!]O87&#88!
7&P'0\,97'&2GM! ! "%#! ?,89! \,`'079*! T'?#0! HMwU! 'P! ,((#)#.!
\78,JJ0'J07,9'08!,0#!^&'-&!9'!90,.#!8#$0#9!'-&#08!]#$,O8#!9%#*!
,0#!#79% # B#0!#\J('*##8!'0!]O87&#88!J,09& 082G !

"0,.#! 8#$0#9! (797),97'&! 78! '&! 9%#! 078#_! $,O8#.! ]*! 9%#!
7&$0#,8#.!7\J'09,&$#!'P!7&.7?7.O,(!#\J('*##8!.O#!9'!9%#!$%,&)#.!
&,9O0#! 'P! -'0^! ,&.! 9'! 9%#! #?#0! P,89#0! 0,9#! 'P! J0'.O$9!
.#?#('J\#&9!9%,9!.07?#8!9%#!O0)#&9!&##.!P'0!#89,](78%#.!9,(#&9g
,8!-#((! 9%78! 90#&.! 78!,(8'!,9907]O9,](#! 9'! 9%#!J0'J'097'&,(! 078#!'P!
7&9#((#$9O,(! J0'J#09*<8! ?,(O#! 9'! $'\J,&7#8<! -'09%! ,&.!
$'\J#9797?#!J'8797'&2GL!!k"0,.#!8#$0#98!\,99#0!\'0#!9%,&!#?#0!9'!
9%#! >\#07$,&! #$'&'\*2lGD! ! >&.! .#8J79#! 9%78_! 9%#! -7&! 0,9#! P'0!
90,.#! 8#$0#9! '-&#08! 78! ('-d! 9%#! 89O.*<8! ,O9%'08! 0#J'09! 9%,9!
'-&#08!J0#?,7(!'?#0!#\J('*##8!,JJ0'b7\,9#(*!YMw!'P! 9%#! 97\#_!
,&.! 9%,9! 0,9#! .0'J8! 9'! ,]'O9! DMw! -%#&! 9%#! 8O79! 78! ,),7&89!
 

0# ! 8%' 79#.!(7#P O(.! ]#! (7\ 9'! 9%#! #b9#&9! 'P! 9%#! ,.?,&9,)#! '?#0! )''.! P,79%!
$'\J#979'08!),7&#.!]*!\78,JJ0'J07,97'&U2!
! EI.! See!>(\#(7&)_!supra!&'9#!CD_!,9!HBFHL!T89,97&)!9%,9!,!kJ07\,!P,$7#!$,8#!'P!
90 ! 8#$ l! ,&.!
9% U2!
,.# 0#9!\78,JJ0'J07,97'&! %,8! ,&*-%#0#! P0'\! 9-'! 9'! 87b! #(#\#&98

upra!&' (7&7&)
#0#!78!&'!87&)(#!9#89

! EH.! See!>(\#(7&)_!s 9#!CD_!,9!CI!T'O9 !9%#!,097$(#<8!,&,(*878U2!
! ! See pra! &' _ E T 7&) * 0'GM. ! >(\#(7&)_! su 9#! CD ! ,9! M! 89,9 ! ,! ^# ! P7&.7&)! P \! 9%#!
,097$(#<8!89,9#!89O.*U2!
! GB.! See! >(\#(7&)_! supra! &'9#! CD_! ,9! EH! T&'97&)! 9%,9! 9%#! ,((#)#.!
\78,JJ0'J07,9'08! ,0#! #\J('*##8! '0! ]O87&#88! J,09&#08! 7&! HDw! 'P! 89,9#! $,8#8!
,&.!HMw!'P! P#.#0,(! $,8#8Up! see!also!3O09!/2! A,O&.#08_!The!Law!and!Ethics!of!
Trade!Secre !X2!+2! 1[ \ ' ,

!
ts_!YL!6>+2 4 2!LMH_!LBL!TLMMEU!T&'97&)!9%#! ,`'079*! P!90 .#!

8#$0#9!$,8#8!,078#!-79%7&!9%#!$'&9#b9!'P!.#J,097&)!#\J('*##8U2
(7&)_! _! ,9! HD! T%7)%(7)%97&)! 0#,8'&8! P'0! ,&!
#0!'P! (!90,.#!8#$0#9!$,8#8U2!

! GL.! See! >(\# supra! &'9#! CD
7&$0#,87&)!&O\] 89,9#!,&.!P#.#0,
! GD2! >(\#(7&)_!supra!&'9#!CD_!,9!HD2!
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]O87&#88! J,09&#082GY! ! 1\J('*##! 9O0&'?#0! %,8! 8^*0'$^#9#.! '?#0!
9%#!J,89!9-#&9*!*#,08!,8!%,?#!9%#!(,-8O7982GC!!"%78!(797),97'&!78!&'9!
,]'O9! 9%#! -7&g$(#,0(*_! 9%#! \'97?,97'&8! P'0! 9%#8#! (,-8O798!
7&?'(?#!\'0#!9%,&!9%#!,$9O,(!90,.#!8#$0#9!,9!078^2GE!

X79%!#\J('*##8!J0#?,7(7&)!,9!8O$%!%7)%!0,9#8_!9%78!89O.*!'P!
90,.#!8#$0#9!(797),97'&!]#)8!9%#!fO#897'&!9''_!'P!-%#0#!78!9%#!(7&#!
]#9-##&! #\J('*#08<! J0'9#$9,](#! J0'J07#9,0*! ]O87&#88!
7&P'0\,97'&_! ,&.! #\J('*##8<! O&J0'9#$9,](#! ^&'-(#.)#p!
^&'-(#.)#!9%,9!7&$(O.#8!,]7(79*_!#bJ#07#&$#_!^&'-(#.)#!,&.!8^7((8!
,$fO70#.!.O07&)!9%#!#\J('*\#&9!0#(,97'&8%7J2GG!!@&!'9%#0!-'0.8_!
-%,9! ,0#! 9%#! (7\798!'P! 90,.#! 8#$0#9! $,O8#8!'P! ,$97'&r! !Z0'9#$97&)!
90,.#! 8#$0#98! 78! 7\J'09,&9! 9'! #&$'O0,)#! 7&&'?,97'&! ,&.!
9#$%&'(')7$,(! .#?#('J\#&9! ,8! 79! ,88O0#8! 9%,9! $0#,9'08! -7((! 0#,J!
9%#! ]#&#P7982GI! ! NO89! -%,9! 7&P'0\,97'&! 9%#&_! ,0#! #\J('*##8!
,(('-#.!9'!9,^#!9'!&#-!`']8r! !X%7(#!8'$7,(!-#(P,0#! 78!\,b7\7h#.!
9'! 9%#! #b9#&9! #\J('*##8! J0,$97$#! O8#PO(! 8^7((8! 7&! .#\,&._!
#\J('*#08! \,*! ('8#! 'O9! '&! 9%#70! 7&?#89\#&9! ,&.!\'0#_! .O#! 9'!
.#J,097&)! #\J('*##82GH! ! A#J,0,97&)! #\J('*#08<! J0'J07#9,0*!
]O87&#88! 7&P'0\,97'&! P0'\! #\J('*##8<! ^&'-(#.)#! ,&.! 8^7((! 78!
\,.#!\ ( ! #&98!'0#!.7PP7$O 9!7P 9%#70!9,( ,0#!8OJ#07'0!,&.!O&7fO#2IM!

6'\\#&98! 9'! A#$97'&! YL! 7&! 9%#! 4#89,9#\#&9! T"%70.U! 'P!
W&P,70! 6'\J#9797'&! $'&$#0&7&)! ]0#,$%#8! 'P! $'&P7.#&$#! ]*!

 

! ! See supraGY. ! >(\#(7&)_! ! &'9#! CD_! ,9! IG! T&'97&)! 9%#! 8O$$#88! 0,9#8! 'P! 90,.#!
8#$0#9!'-&#08!]07&)7&)!8O79!,),7&89!#\J('*##8!,&.!]O87&#88!J,09&#08U2!
! ! See! supraGC. >(\#(7&)_! !&'9#!CD_!,9!HD!T.78$O887&)!9%#!078#! 7&! (797),97'&!,&.!
$%,&)#8!7&!9%#!9*J7$,(!-'0^!#&?70'&\#&9U2!
! ! See!> u # T 0GE. (\#(7&)_!s pra!&'9 !CD_!,9!HD! #bJ(,7&7&)!9%#!?, 7#9*!'P!0#,8'&8!P'0!
9%#!078#!7&!90,.#!8#$0#9!(797),97'&U2!
! ! See! 3 U!
T. 07]7&)
GG. #-,&##! ;7(! 6'2! ?2! =7$0'&! 6'0J2_! YBE! W2A2! YGM_! YHD! TBHGY

&8%7J , &
'

#8$ !9%#!0#(,97' ! &!7&?#&9'0!%,8!-79%!9%#!$' 90,$97&)!#\J('*#0U2!
! GI.! See!id.!T'O9(7&7&)!JO](7$!J'(7$*!0#,8'&8!P'0!#&P 0$7&)!90,.#!8#$0#9!(,-U2!
! GH.! See! A,O&.#08_! supra! &'9#! GB! T#bJ'O&.7&)! '&! 9%#! %,0\8! $,O8#.! ]*!
.#J,097&)! #\J('*##8U2! !See!also!X@++@>/!/2! +>:V1A!5!4@6Q>4V!>2! Z;A:14_! "Q1!
16;:;/@6! A ;i! @:"1 &)!

*
"4W6"W41! ++16"W>+! Z4;Z14"e! +>X! DEY! TLMMDU! T,097$O(,97

9%#!&##.!9'!^##J!#\J(' ##8!P0'\!k8J7((m7&)n!9%#70!#\J('*#0<8!90,.#!8#$0#98u2lU2!
! IM.! See! A,O&.#08! supra! &'9#! GB_! ,9! LBI! T#bJ(,7&7&)! 9%#! .7PP7$O(9*! 7&!
8#J,0,97&)! ]O87&#88<8! J0'J07#9,0*! 7&9#0#89! P0'\! ,&! #\J('*##<8! 8^7((#.!
^&'-(#.)#!],8#U2!
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#\J('*##8!-%'!O8#!'0!.78$('8#!,!90,.#!8#$0#9!J0'?7.#8!)O7.,&$#!
'&!9%78!J'7&9d!

@&P'0\,97'&! 9%,9! P'0\8! 9%#! )#&#0,(! 8^7((_!
^&'-(#.)#_! 90,7&7&)_! ,&.! #bJ#07#&$#! 'P! ,&!
#\J('*##!$,&&'9!]#!$(,7\#.!,8!,!90,.#!8#$0#9!]*!,!
P'0\#0! #\J('*#0! #?#&! -%#&! 9%#! 7&P'0\,97'&! 78!
.70#$9(*!,9907]O9,](#!9'!,&!7&?#89\#&9!'P!0#8'O0$#8!
]*!9%#!#\J('*#0!7&!9%#!#\J('*##222m9n%O8!,]8#&9!,&!
#&P'0$#,](#! $'?#&,&9! &'9! 9'! $'\J#9#_! ,! P'0\#0!
#\J('*##! \,*! O97(7h#! 7&! $'\J#9797'&! -79%! 9%#!
P'0\#0! #\J('*#0! 9%#! )#&#0,(! 8^7((8_! #9$2_! ,$fO70#.!
.O07&)!9%#!#\J('*\#&9_!]O9!9%#!#\J('*##!0#\,7&8!
'](7),9#.! 9'! 0#P0,7&! P0'\! O87&)! '0! .78$('87&)! 9%#!
#\J('*#0<8!90,.#!8#$0#982IB!

"%#!V0,P9#08!&'9#.! 9%,9!#,$%!$,8#! 78! P,$9F8J#$7P7$_! ,&.! 9%,9! 9%#70!
.7897&$97'&! ]#9-##&! J0'9#$9,](#! ,&.! O&J0'9#$9,](#! 7&P'0\,97'&!
k78! 7&9#&.#.! 9'! ,$%7#?#! ,! 0#,8'&,](#! ],(,&$#! ]#9-##&! 9%#!
J0'9#$97'&! 'P! $'&P7.#&97,(! 7&P'0\,97'&! ,&.! 9%#! \']7(79*! 'P!
#\J('*##82lIL! ! "%#! V0,P9#08<! P7&,(! J'7&9! '&! 9%78! .7897&$97'&!
$(,07P7#8!9%,9!km7nP!9%#!7&P'0\,97'&!78!8'!$('8#(*!7&9#)0,9#.!-79%!9%#!
#\J('*##<8! '?#0,((! #\J('*\#&9! #bJ#07#&$#! 9%,9! J0'9#$97'&!
-'O(.!.#J07?#!9%#!#\J('*##!'P!9%#!,]7(79*!9'!']9,7&!#\J('*\#&9!
$'\\#&8O0,9#!-79%!9%#!#\J('*##<8!)#&#0,(!fO,(7P7$,97'&8_!79!-7((!
&'9! '0.7&,07(*! ]#! J0'9#$9#.! ,8! ,! 90,.#! 8#$0#9! 'P! 9%#! P'0\#0!
#\J('*#02lID!!@&!9%78!#&?70'&\#&9!-%#0#!8'!\O$%!'P!,!]O87&#88!78!
$'\J078#.!'P! 7&9#((#$9O,(!J0'J#09*_! #\J('*#08!,0#!'&! 9%#!-0'&)!
87.#! 'P! %789'0*2IY! ! ;&#! \,*! .78$#0&! P0'\! 9%#! V0,P9#08<! (,89!
 

! ! 41A">"1/1:"! T"IB2 Q@4VU! ;i! W:i>@4! 6;/Z1"@"@;:! s! YL! $\92! .! TBHHCU!
T$(,07P*7&)!fO#897'&8!$'&$#0&7&)!#\J('*##8<!]0#,$%#8!'P!$'&P7.#&$#U2!
! IL.! See! id2! !See!also!6[V_! @&$2! ?2! 4,*9%#'&!6'2_! GEH!i2L.!IYL_! ICL! TB89! 6702!
BHICU! T,(('-7&)! .#J,097&)! #\J('*##8! 9'! 9,^#! )#&#0,(! ^&'-(#.)#! ,&.!
b 7 $#! k#PP#$9O, ! 9%#! J ]( ! 7&9#0#89! 7&! (,]'0! *# J#0 #& 9#8 O 7$ \']7(79 _! J0'\'9#8! 9%#!
#\J('*##<8!P0##.'\!9'!J0,$97$#!,!J0'P#887'&_!,&.!P0##.'\!'P!$'\J#9797'&2lU2!
! ID2! 41A">"1/1:"! T"Q@4VU! ;i! W:i>@4! 6;/Z1"@"@;:! s! YL! $\92! .! TBHHCU!
T#bJ(,7&7&)! 9% , !#! ]'O&.,0*! ]#9-##&! 90 .#! 8#$0#9 J0'9#$97'&! ,&.! #\J('*##!
\']7(79*U2!
! IY.! See! id.! T%7)%(7)%97&)! 9%#! (,-<8! .#870#! 9'! J0'\'9#! $'\J#9797'&! ,&.!
#\J('*##!07)%98U2!
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897JO(,97'&!9%,9!.#J,097&)!#\J('*##8!\'89!$('8#(*!7.#&97P7#.!-79%!
9%#! 8#$0#9!-7((! )#&#0,((*! J0#?,7(! '?#0! #\J('*#08! 7&! 90,.#! 8#$0#9!
(797),97'&2IC!!@9!78!9%78!#&?70'&\#&9!9%,9!9%#!,O9%'08!$'&87.#0!\'0#!
$('8#(*_! '&! %'-! 79! 78! $'O098! $'&890O#! 9%78! 9%#'0*! 'P! 9%0#,9#&#.!
\78,JJ0'J07,97'&_!P'O&.!7&!W"A>!,&.!\,&*!'P!9%#!89,9#8<!(,-8!,8!
-#((_! #8J#$7,((*! -%#&! 9%#! 4#89,9#\#&9! 'P! W&P,70! 6'\J#9797'&!
,JJ,0#&9(*! .78P,?'08! 9%#! .'$907&#! 'P! 7&#?79,](#! .78$('8O0#_! ,!
$'&$#J9! 9%,9! 78! (,0)#(*! ],8#.! '&! ,&! ,]890,$9_! &'9F*#9F07J#FP'0F
0#?7#-!(#),(!9%#'0*2IE!

A.!Doctrine!of!Inevitable!Disclosure!

"%#!.'$907&#!'P! 7&#?79,](#!.78$('8O0#! 78!,! $'\J(#\#&9,0*!
(#),(! 9%#'0*! 9'! 90,.#! 8#$0#9!\78,JJ0'J07,97'&2IG! ! @&! ,..797'&! 9'!
J0'9#$97'&8! P'0! 90,.#! 8#$0#98! ],8#.! '&! 9%78! 9%#'0*_! ,&.! 9%0'O)%!
9%#!O8#!'P!0#8907$97?#!$'?#&,&98_!8'\#!`O078.7$97'&8!0#$')&7h#!9%#!
.'$907&#!'P!7&#?79,](#!.78$('8O0#!,8!$'\J,&7#8!8##^!\'0#!-,*8!9'!
J0'9#$9! 9%#70! 8#$0#98! 9%0'O)%! #&`'7&7&)! ,! .#J,097&)! #\J('*##!
P0'\!- !P !$ 2'0^7&) '0!, '\J#979'0 II!

W&.#0! 9%#! 7&#?79,](#! .78$('8O0#! .'$907&#_! #?#&!
-%#&!9%#0#!%,8!]##&!&'!,$9O,(!\78,JJ0'J07,97'&_!,!
P'0\#0!#\J('*##!-7((!]#!J0'%7]79#.! P0'\!-'0^7&)!
P'0!,!$'\J#979'0!-%#&! 79! 78!8%'-&!9%,9! 9%#! P'0\#0!
#\J('*##! $,&&'9! J#0P'0\! %78! '0! %#0! `']! -79%'O9!
O&,?'7.,](*! O87&)! '0! .78$('87&)! ,! P'0\#0!

 

! ! See!id ?7&) ,.?,IC. 2!T']8#0 !,&!#\J('*##<8! &9,)#!'?#0!9%#!#\J('*#0!7&!90,.#!
8#$0#9!J0'9#$97'&U2!
! IE.! See! "#b,8! ?2! W&79#.! A9,9#8_! CLD! W2A2! LHE_! DMMFMB! TBHHIU! T&'97&)! 9%#!
J#$O(7,079*!'P!8,&$97'&7&)!,!J#08'&!P'0!$'&.O$9!&'9!*#9!J#0P'0\#.U2!!km>n!$(,7\!
78!&'9!07J#!P'0!,.`O.7$,97'&!7P! 79!0#898!OJ'&!$'&97&)#&9!PO9O0#!#?#&98!9%,9!\,*!
&'9! '$$O0! ,8! ,&97$7J,9#._! '0! \,*! &'9! '$$O0! ,9! ,((2l! ! Id.! T7&9#0&,(! fO'9,97'&8!
'\ .U!T ,8! )07$O(9O0,(!Z0'.O$98!6'2_!YGD!W2A2!
CEI_!CIMF B U

799# fO'97&)!"%'\ ?2!W&7'&!6,0]7.#!>
I !TBHICU 2!

! IG.! See! /#(788,! /2! A9#-,09_! 6'\\#&9_! Minnesota! and! the! Inevitable!
Disclosure!Do Confusi

&7&) 9
ctrine:!Finding!a!Solution!Amidst!the! on_!DD!Q>/+@:1!+2!41[2!

EYH_!EEMFEB!TLMBMU!T.#P7 !9%#!7&#?7 ,](#!.78$('8O0#!.'$907&#U2!
! II.! See! id.! ,9! ECHFEM! T0#$')&7h7&)! $(,7\8! P'0! ]'9%! ,$9O,(! ,&.! 9%0#,9#&#.!
\78,JJ0'J07,97'&U2!
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#\J('*#0<8! $'&P7.#&97,(! ,&.! 90,.#! 8#$0#9!
7&P'0\,97'&2IH!

"%#!9%0#,9!'P!\78,JJ0'J07,97'&!(7#8!7&!9%#!9%#'0*!9%,9!,!.#J,097&)!
#\J('*##! -,8! %70#._! ,&.! $,&! '&(*! J#0P'0\! 9%78! &#-! `']! ]*!
7&#?79,](*!0#(*7&)!OJ'&!90,.#!8#$0#98!,$fO70#.!7&!9%#!'(.!`']_!,((!9'!
O&P,70(*! $'\J#9#! -79%! 9%,9! P'0\#0! #\J('*#02HM! ! @&#?79,](#!
.78$('8O0#! ]07.)#8! 9%#! (#),(! O&$#09,7&9*! 'P! 0#8907$97?#! $'?#&,&98!
,&.!90,.#!8#$0#9!(,-_!P'0!79!,$$'\J(78%#8!`O89!-%,9!9%#!$'?#&,&98!
8##^! 9'!J0'9#$9! ,),7&892HB! !"%78!.'$907&#! 78! $(#,0(*! $'&90'?#087,(_!
P'0! 79! #b,$#0],9#8! $'&P(7$98! ]#9-##&! #\J('*#08! ,&.! #\J('*##8_!
,&.!%7)%(7)%98!9%#!P,O(9! (7&#!]#9-##&!(#),$*!$'\J,&7#8!,&.!&#-!
7&&'?,97?#!89,09FOJ82HL!

>(9%'O)%!9%#!.'$907&#!\,*!]#!90,$#.!9'!9%#!BHBH!Eastman!
Kodak! $,8#HD! 7&?'(?7&)! 9#$%&7$,(! ^&'-F%'-_! 9%#!\'89! P,\'O8(*!
$79#.! 8OJJ'09! P'0! 9%78! 9%#'0*! 78! 9%#! BHHC! A#?#&9%! 670$O79<8! 9%#&!
$O997&)F#.)#! 'J7&7'&! 7&! PepsiCo,! Inc.! v.! Redmond2HY! ! VO07&)! ,!
P7#0$#(*! $'\J#9797?#! #0,! P'0! 9%#! 8J'09! .07&^! \,0^#9_! ,! 9#&! *#,0!
?#9#0,&! 'P! Z#J876'! T\,^#0! 'P! k>((! AJ'09lU! (#P9! P'0! vO,^#0! ;,98!
T\,^#0! 'P! kS,9'0,.#lU2HC! ! Z#J876'! P7(#.! 8O79! ,88#097&)! 9%,9!
4#.\'&.<8! `']! ,8! ,! )#&#0,(! \,&,)#0!\#,&9! ,$$#88! 9'! 890,9#)7$!
]O87&#88! J(,&8! ,&.! 9%#8#! ,\'O&9#.! 9'! $'\J,&*! 90,.#! 8#$0#98!

 

! IH2! A,O&.#08_! supra! &'9#! GB_! ,9! LLY! T#bJ(,7&7&)! %'-! 9%#! 7&#?79,](#!
.78$('8O0# $,&!]!.'$907&#! #!O8#.! k9'! #&`'7&! ,! P'0\#0! #\J('*##! P0'\!-'0^7&)!
P'0!,!$'\J#979'0lU2!
! ! See upra!& 9 P!HM. ! A9#-,09_! s '9#!IG_! , !EELFEY! T.#8$07]7&)! 9%#! 078^!' ,! P'0\#0!
#\J('*##!.78$('87&)!90,.#!8#$0#98U2!
! ! See supra! !HB. ! A9#-,09_! &'9#! IG_! ,9 EEI! T0#$')&7h7&)! 9%,9! 9%#! 7&#?79,](#!
.78$('8O0#!.'$907&#!$'O(.!$0#,9#!,&!,P9#0F9%#FP,$9!&'&F$'\J#9797'&!,)0##\#&9U2!
! HL.! See! A9#-,09_! supra! &'9#! IG_! ,9! EEB! T.78$O887&)! 9%#! $'&P(7$9! ]#9-##&!
#\J('*##8!,&.!9%#70!P'0\#0!$'\J,&7#8U2!
! HD2! 1,89\,&!3'.,^!6'2!?2!Z'-#08!i7(\!Z0'.82_!@&$2_!BGH!:2e2A2!DLC!T:2e2!>JJ2!
V7?2!BHBHU! T#&P'0$7&)!,!&'&F$'\J#9#!,)0##\#&9!-%#&!,!.#J,097&)!#\J('*##!

8 ,J'88# 8#.! ?,(O,](#! 90,.#! 1,89\,&! 3'.,^! 90,.#! 8#$0#98_! 0# 8'&7&)! 9%,9! %#!
-'O(.!%,?#!7&#?79,](*!O8#.!9%#\!7&!J#0P'0\7&)!%78!&#-!`']!P'0!,!$'\J#979'0U2!
! HY2! CY!i2D.!BLEL! TG9%!6702! BHHCU2! ! "%#!J%0,8#! k7&#?79,](#!.78$('8O0#l! P7089!
,J ,08! 7&! 12@2! VO 2_! LMM!
>2L.!YLI_!YDCFDE!
J# Z'&9! .#!:#\'O08!5! 6'2! ?2! >\2! Z'9,8%!5! 6%#\2! 6'0J

TV#(2!6%2!BHEYU2!
! HC.! See!PepsiCo_!CY!i2D.!,9!BLEDFEY!T0#$'O&97&)!9%#!P,$98!'P!9%#!$,8#U2!
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9%,9!-'O(.!7&#?79,](*!]#!O8#.!,9!%78!&#-!`']2HE!!"%#!,JJ#,(8!$'O09!
,PP70\#.! 9%#! .78907$9! $'O09<8! 'J7&7'&! 9%,9! k$'\J(#9#(*! ,.'J9#.!
Z#J876'<8!J'8797'&2lHG! ! 6'&$#.7&)! 9%,9! 9%78!-,8!&'9! ,! 90,.797'&,(!
90,.#! 8#$0#9! $,8#_! 9%#! $'O09! ,)0##.! 9%,9! O&(#88! 4#.\'&.!
J'88#88#.! ,&! O&$,&&*! ,]7(79*! 9'! $'\J,09\#&9,(7h#! 7&P'0\,97'&_!
km%78n!&#-! `']!J'8#.!,!$(#,0! 9%0#,9!'P!\78,JJ0'J07,97'&!'P! 90,.#!
8#$0#98! ,&.! $'&P7.#&97,(! 7&P'0\,97'&_l! ,&.! 788O#.! ,&! '0.#0!
#&`'7&7&)! 4#.\'&.! P0'\! ,88O\7&)! 9%#! vO,^#0! `']! P'0! 87b!
\'&9%82HI! !"%#! `O.)#8! 7&!PepsiCo! #PP#$97?#(*!#b9#&.! 9%#! 0#,$%!'P!
9%#! .'$907&#! 'P! 7&#?79,](#! .78$('8O0#! 9'! #&`'7&! #\J('*##8! P0'\!
.#J,097&)!P'0!$'\J#979'08!#?#&!7&!9%#!,]8#&$#!'P!,&!#bJ0#88!&'&F
$'\J#9#!,)0##\#&92HH!

@&!.#9#0\7&7&)!k7&#?79,]7(79*_l!$'O098!9#&.!9'!0#?7#-!9%#8#!
$,8#8!7&!9%#!$'&9#b9!'P!#,0(*F89,)#!\'97'&8!P'0!#fO79,](#!0#(7#P2BMM!!
"%#!.'$907&#!78!O8#.!9'!#89,](78%!700#J,0,](#!%,0\!7&!9%#!,]8#&$#!
'P! .70#$9! #?7.#&$#! 'P! 90,.#! 8#$0#9! \78,JJ0'J07,97'&2BMB! ! "%#!
PepsiCo! $'O09! ,097$O(,9#.! ,! 9%0##FJ,09! ,&,(*878! P'0! $(,7\8! 'P!
7&#?79,](#! .78$('8O0#2BML! ! i7089_! 9%#! $'O09! $'&87.#0#.! -%#9%#0!
9%#0#! 78! #?7.#&$#! 'P! 90,.#! 8#$0#98! 9'! -%7$%! .#P#&.,&9! -,8!
J07?*2BMD! ! A#$'&._! 9%#! $'O09! -#7)%#.! -%#9%#0! .#P#&.,&9<8!
 

! ! See!idHE. 2!,9!BLEY!T.78$O887&) 9%#!#\J('*##<8!J'8797'&!,9!%78!J0#?7'O8!`']U2!
! HG.! See! .!,9!BLEG!T.#P7&7&)!9%#!89,&$#!'P!9%#!('-#0!$'O09U2!
! HI.! See! id2! ,9! BLEG_! BLEIFGM! T788O7&)! ,&! '0.#0! 9#\J'0,07(*! #&`'7&7&)! 9%#!
#\J('*##! P0'\! ]#)7&&7&)! %78! &#-! `']! ,&.! J#0\,&#&9(*! #&`'7&7&)! 9%#!
#\J('*##!P0'\!O87&)!'0!.78$('87&)!90,.#!8#$0#98!'0!$'&P7.#&97,(! 7&P'0\,97'&U2!!
But!see!X%*9#!?2!A$%(,)#!+'$^!6'2_!BLC!6,(2!4J902!L.!LGG!T6,(2!692!>JJ2!LMMLU2!!@&!
,! $,8#! 'P! P7089! 7\J0#887'&_! 9%#! 6,(7P'0&7,! $'O09! $79#.!PepsiCo! ,8! 9%#! k(#,.7&)!
$,8#!'&!7&#?79,](#!.78$('8O0#_l!&'97&)!9%,9!9%78!%,8!]##&!,.'J9#.!]*!,!k\,`'079*!
'P!`O078.7$97'&8_l!,&.!,)0##.!9%,9!9%#8#!P,$98!,0#!k8907^7&)(*!87\7(,02l!!Id.,9!LHMF
HB2! !"%#!$'O09!O(97\,9#(*!0O(#.!%'-#?#0_! 9%,9! k'O0!0#`#$97'&!'P! 9%#! 7&#?79,](#!
.78$('8O0#! .'$907&#! 78! $'\J(#9#_l!\,7&(*! ]#$,O8#! 'P! 798! ,P9#0F9%#FP,$9! &,9O0#_!
7\J'8#.!,P9#0!#\

!
id

J('*\#&9!%,8!]#)O&!,&.!,(9#08!9%#!0#(,97'&8%7J!-79%'O9!9%#!
#\J('*##<8!,88#&92!!Id.!,9!LHD2!
! ! See PeHH. ! psiCo_!CY!i2D.!,9!BLGL!T#&`'7&7&)!9%#!#\J('*##!P0'\!89,097&)!%78!
&#-!`']!07)%9!,-,*U2!
! ! See id !
- 7&)!P 0!
BMM. ! 2!,9!BLEC!T8##^7&)!0#890,7&7&)!'0.#0!9'!#&`'7&!9%#!#\J('*##!P0'\

! ! See id
'0^ ' ,!$'\J#979'0U2!

! 2!,BMB. 9!BLEG!&2D!T$'&$(O.7&)!9%,9!.,&)#0!'P!700#J,0,](#!%,0\!#b789#.U2!
!BML.! See!id2!,9!BLECFEE!T,&,(*h7&)!Z#J876'<8!\78,JJ0'J07,97'&!$(,7\U2!
!BMD.! See! id.! ,9! BLEC! T(7897&)! Z#J876'! 90,.#! 8#$0#98_! 7&$(O.7&)! 890,9#)7$! ,&.!
'J#0,97&)!J(,&8_!^&'-&!9'!.#P#&.,&9U2!
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0#8J'&87]7(797#8! ,9! 9%#! &#-! `']! -#0#! 8O]89,&97,((*! 87\7(,0! ,&.!
-%#9%#0! 9%#! 9-'! #\J('*#08! -#0#! $'\J#979'08! 8O$%! 9%,9! 9%78!
-'O(.! )7?#! 9%#! &#-! #\J('*#0! ,&! kO&P,70! ,.?,&9,)#l! 7&! 9%,9!
J(,7&97PP<8!90,.#!8#$0#98!-'O(.!k&#$#88,07(*!7&P(O#&$#l!.#P#&.,&9<8!
-'0^!-79%! 9%#!&#-!#\J('*#02BMY! !i7&,((*_! 9%#!$'O09!,(8'!$79#.!,8!
7&P(O#&97,(! 7&! 798! .#$787'&! 7&! P,?'0! 'P! J(,7&97PPF#\J('*#0_!
.#P#&.,&9<8! (,$^! 'P! P'09%07)%9&#88! ]'9%! 7&! %78! ,$98! ]#P'0#!
,$$#J97 9&)! %#!&#-!`']!,&.!7&!%78!9#897\'&*2BMC!

>8! #?7.#&$#! 'P! 9%#! 7&$'%#0#&$#! 9'! 7&#?79,](#! .78$('8O0#!
`O078J0O.#&$#_! ,$0'88! `O078.7$97'&8! 0#$')&7h7&)! 9%78! 9%#'0*_!
J0,$9797'&#08! %,?#! 7.#&97P7#.! P'O0! )#&#0,(! ,JJ0',$%#8! 9'!
.#9#0\7&7&)! 7&#?79,]7(79*2BME! ! ;&#! ,JJ0',$%! 78! .#8$07]#.! ,8! ,!
)#&#0,(7h#._! P,$9F.07?#&! ,&,(*878_! &'9! (7\79#.! 9'! ,! 89,97$! (789! 'P!
P,$9'08! ]O9!\'0#! .07?#&! ]*! 9%#! O&7fO#! P,$98! 'P! #,$%! $,8#2BMG! ! >!
8#$'&.! ,JJ0',$%! 78! .#8$07]#.! ,8! ,! ],.FP,79%! .07?#&! ,&,(*878!
P'$O87&)! '&! 9%#! .#J,097&)! #\J('*##<8! ,8! -#((! ,8! 9%#! &#-!
#\J('*#0<8! ,$98! ,&.! 7&9#&92BMI! ! >! 9%70.! ,JJ0',$%! P'$O8#8! '&! 9%#!
%7)%(*! 9#$%&7$,(! 8^7((8! ,&.! 7&P'0\,97'&! J'88#88#.! ]*! 9%#!
.#J,097&)!#\J('*##!,&.!-%#9%#0!9%#8#!8^7((8!,0#!&##.#.!,8!-#((!
P'0! 9%#! &#-! `']2BMH! ! "%#! P'O09%! ,JJ0',$%! P'$O8#8! '&! 9%#!
$'\J#9797?#&#88!'P!9%#!7&.O890*!,&.!9%#!87\7(,0797#8!]#9-##&!9%#!
P'0\#0!,&.!9%#!&#-!`']2BBM!

=#*'&.! 9%#8#! ,JJ0',$%#8_! ,!&O\]#0!'P! $'O098!%,?#! $79#.!
#?7.#&$#!'P!9%#!P'(('-7&)!,8!P,$9'08!P,?'07&)!J(,7&97PPF#\J('*#08d!
9%#! .#)0##! 'P! $'\J#9797'&! ]#9-##&! #\J('*#08p! #b9#&9! 'P!

 

!BMY.! See EE!T8O\\,07h7&)!Z#J876'<8!,0)O\#&98!,9!9%#!.78907$9!$'O09U2!
! ! See ! i2D.! ,9! BLEG! T&'97&)! (,$^! 'P! $,&.'0! ]*! 4#.\'&.! ,&.!
vO,^#0U2!

!id.!,9!BL
BMC. !PepsiCo_! CY

!BME.! See!N,*!+2!3'%_!From!Hoops!to!Hard!Drives:!An!Accession!Law!Approach!to!
the! Inevitable!Misappropriation! of! Trade! Secrets_! YI! >/2! W2! +2! 41[2! LGB_! LIE!
TBHHIU! T.#8$07]7&)! $O00#&9! $'O09! ,JJ0',$%#8! 9'! 9%#! .'$907&#! 'P! 7&#?79,](#!
.78$('8O0#U2!
! ! See! id. 78! 'P!
9 ,9O0#!'P
BMG. ! ,9! LIEFII! T#b,\7&7&)! 9%#! 87\J(#_! *#9! P,$9! 7&9#&87?#_! ,&,(*8

! ! See!id.
%#!& !9%#!#\J('*##<8!`']8!,&.!90,.#!8#$0#98!7&?'(?#.2U!

!,9 I 9 #?7.#&$#!'P!],.!P,BMI. !LI FHB!T(78 7&)!P,$9'08!#89,](78%7&)! 79%U2!
!BMH.! See!id.!,9!LHBFHY!T7&90'.O$7&)!9%#!@&9#0&,97'&,(!Z,J#0!,JJ0',$%U2!
!BBM.! See! id.! ,9! LHYFHI! T.#8$07]7&)! 9%#! \'89! $'\J(7$,9#.! ,JJ0',$%! 9'!
,88#887&)!7&#?79,](#!.78$('8O0#U2!
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87\7(,079*! ]#9-##&! `']! .O97#8p! ']`#$97?#! ?,(O#! 'P! 90,.#! 8#$0#98p!
#b9#&9! 'P! ^&'-(#.)#! 'P! 9%#! .#J,097&)! #\J('*##pBBB! 9%#! &#-!
#\J('*#0<8! #PP'098! 9'! ],&! O8#! 'P! 9%#! '9%#0! #\J('*#0<8! 90,.#!
8#$0#98p!#b789#&$#!'P!,!0#8907$97?#!$'?#&,&9pBBL!,&.!)#&#0,(!J'(7$*!
$'&87.#0,97'&82BBD! ! "%'O)%! 7&9#&9! 9'! \78,JJ0'J07,9#! 78! &'9! ,&!
#(#\#&9! 'P! 8O$%! $(,7\8_! 8'\#! $'O098! 0#?7#-! #?7.#&$#! 'P! ],.!
P,79%_BBY!#8J#$7,((*!]*!9%#!&#-!#\J('*#02BBC!

 

!BBB.! See!"0'*!>2!/,097&_!The!Evolution!of!Trade!Secret!Law!in!Texas:!Is!it!Time!
to!Recognize!the!Doctrine!of!Inevitable!Disclosure?_!YL!A2!"1j2!+2!41[2!BDEB_!BDGD!
TLMMBU! T&'97&)! 9%,9! 9%#! 7&#?79,](#! .78$('8O0#! .'$907&#! -,8! 8('-! 9'! ]#!
0#$')&7h#.U2! !A'\#!$'O098!,0#!0#(O$9,&9!9'!0#$')&7h#!9%#!7&#?79,](#!.78$('8O0#!
9%#'0*!O&(#88!9%#!.#J,097&)!#\J('*##!78!,&!#b#$O97?#!,&.!'PP7$#0!7&!J'88#887'&!
'P! %7)%! (#?#(! 90,.#! 8#$0#98! 7&! ,&! 7&9#&8#(*! $'\J#9797?#! ]O87&#88! 8#$9'0! 9%,9!
0#)O(,0(*! 0#(7#8! '&! 90,.#! 8#$0#9! J0'9#$97'&! P'0! ,! $'\J#9797?#! ,.?,&9,)#2! ! See!
PepsiCo_! CY! i2D.! ,9! BLEY! T&'97&)! 9%,9! 4#.\'&.! %,.! ,$$#88! 9'! 7&87.#!
7&P'0\,97'&!,&.! 90,.#!8#$0#98!,8!,!%7)%F(#?#(!#\J('*##U2! !4#$,((! 9%,9!)#&#0,(!
^&'-(#.)#! 8^7((8! ,&.!#bJ#07#&$#!,0#!&'9!J0'9#$9,](#! 90,.#! 8#$0#982! !See!6[V_!
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X%,9#?#0! 9%#! ,JJ0',$%_! 79! 78! ,! P,$9F7&9#&87?#! #&.#,?'0_!
,&.! 'O9$'\#8! ?,0*!-7.#(*! ,8! 89,9#8<! ,JJ(7$,97'&! 'P! 9%#! .'$907&#!
0#\,7&! 7&$'&8789#&92BBE! ! ;&#! 8$%'(,0! &'9#8! 9%#! .'$907&#! ,8_!
k%#,?7(*! $0797$7h#.! ,&.! &'9! O&7?#08,((*! P'(('-#.2lBBG! ! >&'9%#0!
8$%'(,0!-,0&8!9%,9! 9%#!PepsiCo! 7&#?79,](#!.78$('8O0#!9%#'0*!k%,8!
]##&!0#$#7?#.!$,O97'O8(*_l!-%7(#!k$'O098!%,?#!890#88#.!9%#!(7\79#.!
$70$O\89,&$#8!9%,9!-,00,&9!,JJ(7$,97'&!'P!9%#!PepsiCo!9%#'0*2lBBI!!
>&'9%#0!8$%'(,0!-0'9#_! 9%,9!,\'&)! 9%#!$'O098! 9%,9!.'!0#$')&7h#!
7&#?79,](#! .78$('8O0#_! .78,)0##\#&9! $'&97&O#8! 0#),0.7&)! -%,9!
#(#\#&98! \O89! #b789! 7&! '0.#0! 9'! ,JJ(*! 9%#! .'$907&#2BBH! ! A'\#!
$'O098! P'$O8! '&(*! '&! 9%#! 7&#?79,]7(79*! 'P! 9%#! .78$('8O0#_! -%7(#!
'9%#08!$'&87.#0!P,$9'08!8O$%!,8!9%#!#b789#&$#!'P!],.!P,79%!,&.!(,$^!
'P! $,&.'0! '&! 9%#! J,098! 'P! 9%#! .#P#&.,&98! '0! 9%#! 8%'-7&)! 'P!
700#J,0,](#! %,0\2BLM! ! Z#0%,J8! 9%#! \'89! fO'9,](#! J%0,8#! ,]'O9!
9%#! .'$907&#! -,8! -0799#&! ]*! NO.)#! "7&.#0! 7&! 9%#! Dynergy!
Marketing!and!Trade!v.!Multiut!Corp.BLB! $,8#! $'&$#0&7&)!,((#)#.!
90,.#! 8#$0#9!\78,JJ0'J07,97'&_! -%'!-0'9#!-%#&! .78\7887&)! 9%#!
$(,7\_! km9n%#0#! 78!&'!&##.! 9'!.#(?#! 7&9'! 9%#!\O0^*!-,9#08!'P! 9%#!
q7&#?79,](#! .78$('8O0#<! .'$907&#! %#0#2lBLL! ! >&.! '&#! '9%#0! $'O09<8!
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0#,.!'&!9%#!9%#'0*!78!9%,9_!km9%78n!.'$907&#!90#,.8!,&!#b$##.7&)(*!
&,00'- ! `O . 0 D!!J,9% 9%0'O)%! .7$7,((*! 78P,?' #.!9#0079'0*2lBL

"%#! ,O9%'08! J0#8#&9! P'O0! 0#J0#8#&9,97?#! 7&#?79,](#!
.78$('8O0#! $,8#8! 7&!Z,09! @@@! P'0! 0#,.#08! 9'! ),7&! ,!\'0#! $'\J(#9#!
8#&8#! 'P! 9%#! .,O&97&)! 788O#8! $'&P0'&97&)! .#J,097&)! #\J('*##8!
,&.! 9%#70! &#-! #\J('*#08! -%'! P7&.! 9%#\8#(?#8! 8O0J078#.! ,&.!
8&,))#.! 7&! ,! -#]! 'P! 0#$07\7&,97'&! ,&.! (797),97'&! -79%! 9%#! '(.!
#\J('*#02BLY! ! /O$%! 'P! 9%#! (#),(! J'89O07&)! 8O00'O&.8! 9%#!
#&P'0$#\#&9!'P!07)%98!,9!9%#!J0#F907,(!89,)#_!-79%!J(,7&97PP8!8##^7&)!
,9!9%#!'O98#9!9'!P7(#!7&!9%#!\'89!,.?,&9,)#'O8!`O078.7$97'&82BLC! !>!
]07#P!'?#0?7#-!'P!9%#8#!J0'$#.O0,(!788O#8!78!P#,9O0#.!7&!Z,09!=!,8!
9%#*!,0#!$0O$7,(!9'!'O9$'\#8!7&!90,.#!8#$0#9!(797),97'&2!

B.!Pre"trial!Issues!in!Inevitable! iscl sure!Cases!

X%#0#! 9'! P7(#! 8O79! $,&! 'P9#&! ]#! `O89! ,8! 7\J'09,&9! ,8! 9%#!
J(#,.7&)8! 'P! 9%#! 8O]89,&97?#! 90,.#! 8#$0#9! 9%#'07#82

D o

BLE! ! "%#! J0#F
907,(!\'97'&8! ,&.! %#,07&)8! ]#$'\#! 9%#! P'O&.,97'&! P'0! J(#,.7&)!
9%#!8O]89,&97?#!$(,7\8!'P!90,.#!8#$0#9!\78,JJ0'J07,97'&_!8'!\O$%!
97\#!,&.!9%'O)%9!,0#!.#?'9#.!9'!9%78!89,)#2BLG!

i.!Jurisdiction,!venue!and!choice"of"law!

a.!Jurisdiction.!

Z(,7&97PP8!-%'!-78%! 9'!J0'$##.! 7&! P#.#0,(!$'O09!\O89! P7089!
#89,](78%!P#.#0,(!8O]`#$9!\,99#0!`O078.7$97'&_!,&.!87&$#!9%#0#!78!&'!
.#.7$,9#.! P#.#0,(! (,-! 'P! 90,.#! 8#$0#98_! 79! 78! &#$#88,0*! 9'! J0'?#!
.7?#0879*! 'P! $797h#&8%7J! ,&.! .,\,)#8! 9'! ,! J0'J#09*! 7&9#0#89!

 

! BLD2! 1,09%X#]_!@&$2!?2!A$%(,$^_!GB!i2!AOJJ2!L.!LHH_!DBM!TA2V2:2e2!BHHHU2!
! ! See! infra!

9%
BLY. Z,09! @@@! TJ0'?7.7&)! #b,\J(#8!'P! $,8#8! 7&?'(?7&)! #\J('*##8! 7&!
(797),97'&!-79%! #70!P'0\#0!#\J('*#0U2!
! ! See infra )!J(,7&97PP<8!890,9#)*!P'0!.#$7.7&)!-%#0#!9'!
P7(#!9%#70!$
BLC. ! !Z,09!=T7U!T%7)%(7)%97&

,8#U2!
!BLE.! See! X7((7,\! +*&$%! A$%,((#0_! Secrets! of! the! Trade:! Tactical! and! Legal!
C deratioonsi ns! from!the!Trade!Secret!Plaintiff’s!Perspective_!LH!41[2!+@"@S2!GLH_!
GGL!TLMBMU!T89,97&)!9%,9!J(#,.7&)8!P'0!7&#?79,](#!$,8#8!,0#!.#\,&.7&)U2!
!BLG.! See! id2T.#\'&890,97&)!%'-!8J#$7P7$!J(#,.7&)!,?'7.8!.78$'?#0*! 788O#8! 7&!
9%#!PO9O0#U2!
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#b$##.7&)!xGC_MMM2BLI!!;&$#!9%,9!9%0#8%'(.!78!\#9_!J(,7&97PP8!\O89!
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.#P#&.,&982BLH! !"%78! 78!#,8*!#&'O)%!O&.#0!,!)#&#0,(! `O078.7$97'&!
,&,(*878!7P!.#P#&.,&98!\,7&9,7&!,!J0#8#&$#!7&!9%#!P'0O\!89,9#2BDM!!
"%#! &#-! #$'&'\*! #\J('*\#&9! $'&890O$9! 78! \O$%! \'0#!
,99#&O,9#.!9%,&!#?#02BDB! !"%7&^!#\J('*##8!'?#08#,8!-%'!.#J,09!
P'0!$'\J#979'08_!-%'!%,?#!&#?#0!?7879#.!9%#!%'\#!'PP7$#_!('$,9#.!
7&!9%#!89,9#!7&!-%7$%!9%#!(,-8O79!78!P7(#.2BDL! !@8!79!$'&8979O97'&,((*!
.#P#&87](#! 9'! 0#fO70#! 9%#\! 9'! ,JJ#,0! 7&! 9%#! P'0O\! 89,9#rBDD! ! @&!
'&#!0#$#&9!90,.#!8#$0#9!\78,JJ0'J07,97'&!$,8#!P7(#.!7&!,!6,(7P'0&7,!
P#.#0,(! .78907$9! $'O09_! 87b9##&! 'P! 9%#! 8#?#&9##&! .#P#&.,&98!-#0#!
",7-,&#8#! &,97'&,(8! -'0^7&)! 7&! ",7-,&! P'0! 9%#! J(,7&97PP! W2A2!
$'\J,&*_! ,&.! 9%#! 8#?#&9##&9%! .#P#&.,&9! -,8! ,! 6,&,.7,&!
$797h#&2BDY! !"%#!$'O09!)0,&9#.!.#P#&.,&98<!\'97'&! 9'!.78\788! 9%#!
(,-8O79 0!P' !(,$^!'P!J#08'&,(!`O078.7$97'&2BDC!

@&! 8O$%! $,8#8! -%#&! .#P#&.,&98! ,0#! ],8#.! 7&! ('$,97'&8!
'O987.#!'P!P'0O\!89,9#8_!#b#0$787&)!J#08'&,(!`O078.7$97'&!78!,!\O$%!
\'0#! 7&?'(?#.!,&,(*878!O&.#0! 9%#!W2A2!6'&8979O97'&2BDE! !Z(,7&97PP8!
\O89!#89,](78%!9%,9!9%#!&'&0#87.#&9!.#P#&.,&98!JO0J'8#(*!,?,7(#.!
9%#\8#(?#8!'P!9%#!]#&#P798!,&.!J0'9#$97'&8!'P!9%#!P'0O\!89,9#_!,&.!
 

!BLI.! See!id2!,9!GGCFGE!T.#9,7(7&)!9%,9!,!J(,7&97PP!\O89!PO(P7((!9%#!0#fO70#\#&98!
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-,8!],8#.!'&!.7?#0879*!'P!$797h#&8%7JU2!
!BLH.! See! A$%,((#0_! supra! &'9#! BLE_! ,9! GGGFGI! T,JJ(*7&)! 9%#! J#08'&,(!
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,&
O078. !0#fO70#\ 9'!,!G9%!67 $O79!.#$787'&Up!Cabot,!LMBB!X+!YELCLEH!
,9!RYFC!TJ0'?7.7&)!9%#!89 .,0.!'P!0#?7#-U2!
! ! See! J#BDM. A$%,((#0_! supra!&'9#! BLE_! ,9! GGE! T$'&90,897&)! )#&#0,(! ,&.! 8 $7P7$!
`O078.7$97'&!J07&$7J(#8U2!
!BDB.! See! 4'((! A*82! @&$2! ?2! A%OJ#_! :'2! HGFBLEIHFS>;_! BHHI! W2A2! V7892! +1j@A!
DBYL_! ,9! RC! TV2!/,882! N,&2! LL_! BHHIU! T89,97&)! P,$98! 9%,9! .#\'&890,9#! 9#&O'O8!
#\J('*\#&9!879O,97'&8U2!
!BDL.! See!47$%9#^!"#$%2!6'0J2!?2!WZ@!A#\72!6'0J2_!:'2!6!MHFMCECH!XQ>_!LMBB!
W 7892!+1j2A2!V @A!CIDCY!,9!RY!T:2V2!6,(2!N,&2!D_!LMBBU!T%7)%(7)%97&)!P,$9!9%,9!&'&#!
'P!9%#!.#P#&.,&98!-#0#!W&79#.!A9,9#8!$797h#&8U2!
! ! See!id. \788!],8#.!'&!(,$^!'P!J#08'&,(!
`O078.7$97'&U
BDD. !,9!RBBFBL!T)0,&97&)!\'97'&!9'!.78

! ! See!
2!

Y!T7
! ! See!
BDY. id.!,9!R .#&97P*7&)!9%#!.#P#&.,&98U2!
BDC. id2!,9!RBI!T)0,&97&)!9%#!\'97'&!-79%!J0#.`O.7$#U2!
!BDE.! See!W2A2!6;:A"2!,\#&.2!j@[_!s!B!TJ0'?7.7&)!9%#!VO#!Z0'$#88!6(,O8#U2!
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9%,9! 9%#! $'&9,$98! -79%! 9%#! P'0O\! 89,9#! $0#,9#.! q8O]89,&97,(!
$'&&#$97'&8<! -79%! 9%#! P'0O\! 89,9#_! 8O$%! 9%,9! %,7(7&)! 9%#\! 7&9'!
9%,9!89,9#<8!$'O09!.'#8!&'9!'PP#&.!90,.797'&,(!&'97'&8!'P! P,70!J(,*!
,&.!8O]89,&97,(! `O897$#2BDG! !A'\#!$'O098!O8#!,&!k#PP#$98!9#89l!,&.!
-7((! P7&.!9%,9!J(,7&97PP8!\##9!9%78! `O078.7$97'&,(!9#89!\#0#(*!-%#&!
9%#! 7&`O0*! 78! P#(9! 7&! 9%,9! 89,9#g#?#&! 7P! 9%#! 7&`O07'O8!#?#&98! 9,^#!
J(,$#! #&970#(*! 'O987.#! 'P! 798! ]'0.#082BDI! ! ;9%#0! $'O098! 9,^#! ,!
&,00'-#0!?7#-!,&.!0#fO70#!\'0#!9%,&!k\#0#!#$'&'\7$!7&`O0*l!9'!
%'\#! 89,9#! J(,7&97PP8! 9'! `O897P*! %,7(7&)! &'&0#87.#&9! .#P#&.,&98!
7&9'! 9%#70! $'O0982BDH! ! @&! 9%#8#! `O078.7$97'&8_! 9%#! 7&`O0*! \O89! ]#!
,$$'\J,&7#.!]*!.#P#&.,&98<!'-&!$'&9,$98!-79%!9%#!P'0O\!89,9#!9'!
8,978P*! 9%#! $'&8979O97'&,(! 0#fO70#\#&98! 'P! J#08'&,(!
`O078.7$97'&2BYM! ! 6(#,0(*! 7&! &#-! 7&&'?,97'&F.07?#&! ]O87&#88#8_!
J#08'&,(!`O078.7$97'&!-7((!]#!\'0#!.7PP7$O(9!9'!J(#,.2!

b.!Venue!and!forum!selection!

Z0'$#.O0,(!788O#8!0#(,9#.!9'!90,.#!8#$0#9!\78,JJ0'J07,97'&!
$,8#8! -7((! J0'(7P#0,9#! .O#! 9'! 9%#! \O(97F`O078.7$97'&,(! ,8J#$98! 'P!
#\J('*##8! ,&.! 'J#0,97'&82BYB! ! 1?#&! -%#0#! $'O098! %,?#! 8O]`#$9!
\,99#0! ,&.! J#08'&,(! `O078.7$97'&! '?#0! .#P#&.,&98_! .#P#&.,&98!
\,*!8##^!9'!90,&8P#0!9%#!?#&O#!'P!9%#!(797),97'&2BYL!!@&!\,&*!$,8#8_!

 

!BDG.! See! e.g.,! =O0)#0! 37&)! 6'0J2! ?2! 4O.h#-7$h_! YGB! W2A2! YEL_! YGC! TBHICU!
T#bJ(,7&7&)! 9%#! JO0J'8#PO(! ,?,7(\#&9! 0#fO70#\#&9Up! 6,(.#0! ?2! N'&#8_! YEC!W2A2!
GID_! GIIFIH! TBHIYU! T89,97&)! \7&7\O\! $'&9,$98! 78! `O897P7#8! `O078.7$97'&! '?#0!
.#P#&.,&9Up! A%,PP#0! ?2! Q#79&#0_! YDD! W2A2! BIE_! LMD! TBHGGU! T.78$O887&)! .O#!
J0'$#88! ,&.! 798! $'&&#$97'&! 9'! J#08'&,(! `O078.7$97'&Up!Q,&8'&! ?2!V#&$^(,_! DCG!
W2A2! LDC_! LCD! TBHCIU! T89,97&)!O&7(,9#0,(! ,$97?79*!]*!J(,7&97PP!&'9! 8OPP7$7#&9! P'0!
`O078.7$97' %'#! 6

'& 97'&
&Up! @&9<(! A '2! ?2!X,8%2_! DLE! W2A2! DBM_! DBE! TBHYCU! T'?#09O0&7&)!

%789'07$,(!\#9%'.!'P!J#08 ,(!`O078.7$ U2!
! ! See supra !

8#8U2!
BDI. ! A$%,((#0_! ! &'9#! BLE_! ,9! GGI! T,097$O(,97&)! 9%# #PP#$98! 9#89! P'0!
`O078.7$97'&,(!JO0J'
! ! See supra! !BDH. ! A$%,((#0_! &'9# BLE_! ,9! GGH! T.#8$07]7&)! 9%#! \#0#! #$'&'\7$!
7&`O0*!9#89U2!
!BYM.! See! A$%,((#0_! supra! &'9#! BLE_! ,9! GGIFGH! TJ0'?7.7&)! ,&! #b,\J(#!-%#0#!
.#P#&.,& 8! %9<8! $'&9,$9 ,.! 9'! ,$$'\J,&*! J(,7&97PP<8! ,((#)#.! 7&`O0*! P'0!
`O078.7$97'&U2!
! ! See A upra!&'9 7 9

!
BYB. ! $%,((#0_!s #!BLE_!,9!GIIFIH!T.78$O887&)!`O0 8.7$ 7'&,(!788O#8!
0#(,9#.!9'!90,.#!8#$0#9!\78,JJ0'J07,97'&U2
!BYL.! See! A$%,((#0_! supra! &'9#! BLE_! ,9! GIIFIH! T'O9(7&7&)! 9%#! 0#(,97'&8%7J!
]#9-##&!`O078.7$97'&!,&.!?#&O#U2!
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9%#!J,097#8!%,?#!,)0##.!,%#,.!'P!97\#!7&!,!P'0O\!8#(#$97'&!$(,O8#_!
O8O,((*! P'O&.! 7&! ,! 0#8907$97?#! $'?#&,&9_! 9%,9! ,&*! (797),97'&!
]#9-##&!9%#!J,097#8!8%,((!'$$O0!7&!,!J,097$O(,0!P'0O\2BYD! !>]8#&9!
8O$%! ,! J0'?787'&_! O&.#0! LI! W2A262! s! BYMYT,U_! $'O098! %,?#! 9%#!
J'-#0!9'!90,&8P#0!$7?7(!,$97'&8!9'!,&'9%#0!.78907$9!-%#0#!79!\7)%9!
%,?#! ]##&! ]0'O)%92BYY! ! "%78! 78! #8J#$7,((*! 7\J'09,&9! 7&! $O00#&9!
90,.#!8#$0#9!\78,JJ0'J07,97'&!$,8#8_!,8!J,097#8!,0#!(7^#(*!9'!]#!7&!
.7PP#0#&9! ('$,(#82BYC! ! "%#! 0#(#?,&9! 7&fO70*! P'0! ?#&O#! $,8#8! 78!
k-%7$%! P'0O\! ]#89! 8#0?#8! 9%#! $'&?#&7#&$#! 'P! 9%#! J,097#8_! 9%#!
$'&?#&7#&$#!'P!9%#!-79&#88#8_!,&.!9%#!7&9#0#898!'P!`O897$#2lBYE!

c.!Choice!of!law!

k6%'7$#!'P!(,-!$,&!]#!$'\J(#b!7&!90,.#!8#$0#9!$,8#82lBYG!!@&!
)#&#0,(! 9%'O)%_!,]8#&9!,! $%'7$#!'P! (,-!J0'?787'&! 7&!,! 0#8907$97?#!
$'?#&,&9!,)0##.!9'!]*!9%#!J,097#8_!$'O098!,JJ(*!9%#!$%'7$#!'P!(,-!
0O(#8!'P!9%,9!89,9#2BYI!!>&.!#?#&!7P!9%#0#!8%'O(.!]#!,!$%'7$#!'P!(,-!
$(,O8#_! $'O098! \,*! .#$7.#! &'9! 9'! %'&'0! 79! 7P_! P'0! #b,\J(#_!
,JJ(7$,97'&! 'P! 9%,9! J0'?787'&! -'O(.! TBU! ]#! $'&90,0*! 9'! ,!
PO&.,\#&9,(! J'(7$*! 'P! 9%,9! 89,9#p! TLU! -%7$%! %,8! ,! \,9#07,((*!
)0#,9#0! 7&9#0#89!9%,&!9%#!$%'8#&!89,9#p!,&.!TDU!-'O(.!%,?#!]##&!

 

! ! SeeBYD. ! A$%,((#0_! supra! &'9#! BLE_! ,9! GIM! T89,97&)! 9%,9! ,! P'0O\! 8#(#$97'&!
$(,O8#!\,*!0#8'(?#!9%#!.78JO9#!'?#0!?#&O#U2!
!BYY.! See!LI!W2A262!s!BYMYT,U!TLMBLU!TJ0'?7.7&)!,!\#,&8!P'0!90,&8P#007&)!$,8#8!
9'!9%#!,JJ0'J07,9#!P#.#0,(!.78907$9!$'O09Up!see!also!X7(-#0.7&)!?2!1.-,0.8_!:'2!
MIFMDMLCF6+_! LMMI! W2A2! V7892! +1j@A! BBCEHE_! ,9! RYFC! TV2! ;02! >O)2! BD_! LMMIU!
T,..0#887&)!9%#!0#(#?,&9!P,$9'08!P'0!.#9#0\7&7&)!-%#9%#0!9'!90,&8P#0!,!$,8#!9'!
, PP#0# 9%,9! ('$,! .7 &9! ?#&O#! ! 7&$(O.#! 97'&! 'P! J,097#8_! #?7.#&$#_! -79&#88_!
90,&8,$97'&8_!,&.!'9%#0!$'&9,$98!O&.#0!LI!W2A262!s!BYMYT,UU2!
! ! See !BYC. ! A$%,((#0_! supra! &'9#! BLE_! ,9! GIMFID! T.78$O887&)! 9%#! `O078.7$97'&,(
&,9O0#!'P!90,.#!8#$0#9!$,8#8!,&.!J0'$#.O0,(!788O#8!,0787&)!P0'\!9%78U2!
!BYE.! See!"07vO7&9!A#\7$'&.O$9'0_!@&$2!?2!>?,)'!"#$%2!+9.2_!:'2!6[FMHFMBCDBF
ZQjFN>"_!LMBB!W2A2!V7892!+1j@A!DILMM_!,9!RE!TV2!>07h2!/,02!LH_!LMBBU!T7&.7$,97&)!
9%,9! $'O09! %,8! 9%#! J'-#0! 9'! 90,&8P#0! ?#&O#! ],8#.! '&! $'&?#&7#&$#! ,&.!
P #88Up! $%,((# _!,9!GILFID!T&'97&)!9%,9!9%#!.#P#&8#!
O ((*!8#
,70& see!also!A 0_!supra!&'9#!BLE

&8O, #^8!,!90, 8P#0!],8#.!'&!,((#)#.!7&$'&?#&7#&$#U2!
!BYG.! See!A$%,((#0_!supra!&'9#!BLE_!,9!GIE2!
!BYI.! See! 3(,b'&! 6'2! ?2! A9#&9'0! 1(#$2! /P)2! 6'2_! DBD! W2A2! YIG_! YHE! TBHYBU!
T,..0#887&)!$'&P(7$9!'P!(,-!788O#!-79%!V#(,-,0#!(,-Up!41A">"1/1:"!TA16;:VU!;i!
6;:i+@6"A!;i!+>X!s!BIG!TBHGBU!T#bJ'O&.7&)!9%,9!9%#!$%'7$#!'P!(,-!'P!9%#!89,9#!
-7((!)'?#0&!9%#!$'&90,$9O,(!07)%98!'P!9%#!J,097#8U2!
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9%#! 89,9#! %,.! 9%#0#! &'9! ]##&! ,! J0'?787'&2BYH! ! "%78! 78! #8J#$7,((*!
7\J'09,&9!7&!7&89,&$#8!7&!-%7$%!9%#!8O]89,&97?#!(,-8!'P!89,9#8!,0#!
.7PP#0#&9! 8O$%! ,8! 78! 9%#! $,8#! -79%! 9%#! 7&#?79,](#! .78$('8O0#!
.'$907&#2BCM!!=*!-,*!'P!#b,\J(#_!$'&87.#0!9%,9!6,(7P'0&7,!,.'J9#.!
W"A>_! ]O9! 7&! 9%#!Whyte! v.! Schlage! $,8#_! 9%#! 89,9#! 0#`#$9#.! 9%#!
7&#?79,](#! .78$('8O0#! 9%#'0*2! BCB! ! >&.! $'\J,0#! 6,(7P'0&7,! 9'!
/,88,$%O8#998!-%7$%! %,8! &'9! ,.'J9#.!W"A>_! ]O9!/,88,$%O8#998!
.'#8! 0#$')&7h#! 9%#! 7&#?79,](#! .78$('8O0#! 9%#'0*2BCL! ! X%,9!
%,JJ#&8!9'!,!%7)%F(#?#(!9#$%!J0'P#887'&,(!P'0!#b,\J(#_!-%'!-'0^8!
7&! 9%#! 6,(7P'0&7,! 'PP7$#! 'P! ,! /,88,$%O8#998F],8#.! $'\J,&*! ,&.!
(,9#0! .#J,098! P'0! ,! &#-! 'JJ'09O&79*_! ,(8'! 7&! 6,(7P'0&7,_! ]O9! 9%#!
(,-8O79! 78! ]0'O)%9! 7&!/,88,$%O8#998g-%'8#! (,-! 8%'O(.! ,JJ(*r!!
6,(7P'0&7,<8!J'(7$7#8!,),7&89!#\J('*##!0#890,7&98!,0#!.#8$07]#.!,8!
kPO&.,\#&9,(lg,&.! /,88,$%O8#998! (,-! .'#8! &'9! #?7.#&$#! 9%,9!
8,\#! $'\\79\#&9! 9'! #\J('*##82BCD! ! "%78! 78! ,! k$'89(*_! $'&PO87&)!
,&.!O&$#09,7&!7&fO70*2lBCY!!iO09%#0\'0#_!$'O098!\O89!\,^#!$(,7\F
]*F$(,7\! .#9#0\7&,97'&8! '&! $%'7$#! 'P! (,-! ,8! 9'! #,$%! ,((#),97'&_!
,&.! P'0! $'\J(#b! $,8#8_! 9%78! ]#$'\#8! 90#\#&.'O8(*!
]O0.#&8'\#2BCC!!"%#!9-'!9,^#,-,*8!-79%!0#8J#$9!9'!$%'7$#!'P!(,-!
J0'?787'&8!78!9%,9!9%#*!\,*!'0!\,*!&'9!%,?#!#PP#$9_!,&.!9%,9!89,9#8!

 

!BYH.! See!41A">"1/1:"_!supra!&'9#!BYI!T)7?7&)!9%#!0#,8'&8!$'O098!\,*!$%''8#!
&'9!9'!,]7.#!]*!$%'7$#!'P!(,-!J0'?787'&8!-79%7&!,!0#8907$97?#!$'?#&,&9!'0!'9%#0!
$'&90,$9U2! !"%#!$'&$#J9!'P!$'\79*!78!,!0#(,9#.!J07&$7J(#!7&!-%7$%!(,-8!%,?#!&'!
P'0$#!]#*'&.!9#0079'07,(! (7\798_!]O9!\,*!]#!#b9#&.#.!,8!,!$'O09#8*!9'!,&'9%#0!
`O078.7$97'&! P'0! 9%#! J0'\'97'&! 'P! `O897$#_! ],8#.! '&! \O9O,(! O97(79*! ,&.!
, &9,)#2! !See!.?, >.?,&$#.!=7'&7$8_! 6'0J2! ?2!/#.90'&7$_! @&$2_! CH!Z2D.!LDB_! LDG!
T6,(2!LMMLU2!
!BCM.! See!Whyte_!BLC!6,(2!4J902!L.!,9!LHM!T,097$O(,97&)!9%,9!O&.#0!9%#!.'$907&#!
'P! 7&#?79,](#! .78$('8O0#_! k,! J(,7&97PP! \,*! J0'?#! ,! $(,7\! 'P! 90,.#! 8#$0#9!
\ JJ0'J07, 9<8! &#-! #\J('*\#&9! -7((!
7&#?79,](*
78, 97'&! ]*! .#\'&890,97&)! 9%,9! .#P#&.,&

!(#,.!%7\!9'!0#(*!'&!9%#!J(,7&97PP<8!90,.#!8#$0#982lU2!
!BCB.! See!id.!,9!LHY!T89,97&)!9%#!%'(.7&)!'P!9%#!$,8#U2!
! ! See +'\],0.!/#BCL. ! .2!"#$%2_! @&$2!?2! N'%,&&#88#&_!GLH!i2!AOJJ2!L.!YDL_!YYL!
TV2!/,882!LMBMU!TP7&.7&)!9%,9!.78$('8O0#!7&!9%78!$,8#!-'O(.!]#!7&#?79,](#U2!
!BCD.! See!Roll! Sys.,! Inc._! BHHI! W2A2! V7892! +1j@A! DBYL_! ,9! RC! TV2! /,882! N,&2! LL_!

! &)! 6, /,88,$%O8#998<! $,8#! $'&$#0&7&)! O8#! 'P!BHHIU T.78$O887 (7P'0&7,! (,-! 7&! ,!
J ](#!9'887 0,.#!8#$0#98!]*!P'0\#0!#\J('*##U2!
! BCY2! A$%,((#0_!supra!&'9#!BLE_!,9!GII2!
!BCC.! See!+,\!4#82!6'0J2!?2!V#8%\O^%_!BCG!i2!>JJ<b!LE_!LGFLI!TH9%!6702!LMMCU!
T7((O890,97&)!,!$,8#!7&!-%7$%!9%#!$'O09!\,.#!,!$(,7\!]*!$(,7\!.#9#0\7&,97'&!9'!
,8$#09,7&!9%#!,JJ(7$,](#!(,-U2!
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-79%! 9%#! 890'&)#89! J'(7$7#8! -7((! O(97\,9#(*! %,?#! ,! )0#,9#0!
7&P(O#&$#! '&! 9%#! 'O9$'\#8! 'P! $'&9#89#.! $%'7$#! 'P! (,-!
J0'?787'&82

 

BCE!

ii.!Motions!for!equitable!relief:!temporary!restraining!orders!and!
preliminary!injunctions!in!trade!secret!cases!

"%#!7&#?79,](#!.78$('8O0#!.'$907&#!78!k)#&#0,((*!$'&87.#0#.!
7&!9%#!#,0(*!89,)#8!'P!,!$,8#_!J07'0!9'!.78$'?#0*_! 7&!9%#!$'&9#b9!'P!
-%#9%#0!9%#0#!78!,!8OPP7$7#&9!078^!'P!700#J,0,](#!7&`O0*!9'!8OJJ'09l!
#fO79,](#! 0#(7#P2BCG! ! [709O,((*! #?#0*! $'O09! $'&87.#07&)! 9%#8#!
\'97'&8! $,O97'&8! 9%,9! 9%#8#! ,0#! #b90,'0.7&,0*! 0#\#.7#8! 9'! ]#!
O8#.! 8J,07&)(*2BCI! ! "%#! 0#,(79*! 7&! 90,.#! 8#$0#9! $,8#8!%'-#?#0_! 78!
9%,9! #fO79,](#! 0#\#.7#8! ,0#! 9%#! J07\,0*! 0O(#! 0,9%#0! 9%,&! 9%#!
#b$#J97'&2BCH! ! >9! 9%#! 'O98#9_! 79! 78! 7&9#0#897&)! 9'! &'9#! 9%,9! 97\7&)!
788O#8! ,078#! 7&! #fO79,](#! 0#(7#P! \'97'&82BEM! ! i'0! #b,\J(#_! 7P! 9%#!
90,.#!8#$0#9!78!,(0#,.*!7&!9%#!JO](7$!.'\,7&!]#$,O8#!79!-,8!(#),((*!
']9,7&#.! '0! #?#&! \78,JJ0'J07,9#._! $'O098! -7((! &'9! )0,&9! ,&!
7&`O&$97'&! ]#$,O8#! 9%#0#! 78! &'! 700#J,0,](#! 7&`O0*! 9'! J0#?#&92BEB!!
"%#!0#fO#89!P'0!0#(7#P!9%#0#P'0#_!78!\''92BEL!!4#fO#897&)!0#(7#P!9''!
#,0(*!78!J0'](#\,97$!7&!,!.7PP#0#&9!-,*2BED!!AO$%!$,8#8!8OPP#0!P0'\!
 

!BCE.! See!id.!,9!LI!T.#\'&890,97&)!9%,9!\O(97J(#!$'O09!0O(7&)8!'&!$%'7$#!'P!(,-!
J0#$#.#.! ,! P7&,(! .#9#0\7&,97'&! 9%,9! 6,(7P'0&7,! (,-! 8%'O(.! ,JJ(*! 7&! ,&!
7&#?79,](#!.7 ,.!-'0^#.! 7&! 9%#!$'\J,&*<8!
X,8%7&)9 &!'

8$('8O0#!$,8#! 9'!,&!#\J('*##!-%'!%
PP7$#' U2!

!BCG.! Metito_!LMMH!W2A2!V7892!+1j@A!BLCHM_!,9!RDY2!
!BCI.! See! Metito_! LMMH! W2A2! V7892! +1j@A! BLCHM_! ,9! RDYFDC! T.#8$07]7&)! 9%#!
$'O09<8! %#879,97'&! 9'! 0#8907$9! #\J('*##<8! P0##.'\! -%#0#! ,$9O,(! %,0\! 78!
O #(*_!, 09!&'&(7^ 8! 9%#!$'O 9#.! 9%,9!,JJ(*7&)! 9%#!.'$907&#!k-'O(.!,9!,!\7&7\O\!
0#fO70#!,!?#0*!890'&)!8%'-7&)!9%,9!.78$('8O0#!78!90O(*!7&#?79,](#lU2!
! ! SeeBCH. !A$%,((#0_!supra!&'9#!BLE_!,9!IMG!T89,97&)!9%,9!7&`O&$97?#!0#(7#P!78!9%#!
J07\,0*!,&.!&'0\,(!0#(7#P!P'0!90,.#!8#$0#9!$,8#8U2!
!BEM.! See!V'0#(!NO?2!S0J2_!@&$2!?2!V7/,097&78_!YHC!i2D.!CMM_!CML!TG9%!6702!LMMGU!
T8#997&)! P'09%! ,! $,8#! 7&! -%7$%! 9%#! J(,7&97PP! -,8! '&(*! $'&$#0&#.! ,]'O9! 9%#!
. .,&9 8!.7#P#& < 8$('8O0#!'P!90,.#!8#$0#98!O&97(!9%#!97\#!9%,9!9%#!7&P'0\,97'&!-,8!
8$%#.O(#.!9'!]#!0#(#,8#.!9'!9%#!JO](7$U2!
!BEB.! See!id.!,9!CMLFMD!T.#$(7&7&)!9'!)0,&9!,&!7&`O&$97'&!]#$,O8#!J(,7&97PP!P,7(#.!
9 '-!, #,'!8% !0 8'&,](#!(7^#(7%''.!'P!8O$$#88!,&.!8O]89,&97,(!9%0#,9!'P!7\\#.7,9#!
700#J,0,](#!%,0\U2!
! ! See i T,PP70\7 P (
\ &#88 97PP<8!J0 !9 #!JO](7$
BEL. ! d.!,9!CMD! &)!.#&7,(!' !9%#!J0# 7\7&,0*!7&`O&$97'&!]#$,O8#!'P!
''9 !87&$#!J(,7& '.O$98!%,.!,(0#,.*!]##&!0#(#,8#. '!9% U2!

!BED.! See! A$%,((#0_! supra! &'9#! BLE_! ,9! IMH! T7&90'.O$7&)! 9%#! kJ0#\,9O0#!
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,! 07J#&#88! J0'](#\! ,8! 9%#! (797),97'&!\,*! ]#! J0#\,9O0#! 87&$#! 79!
J'9#&97,((*!,-,0.8!,! 0#\#.*!-79%'O9! 7&`O0*2BEY! !"%78! 78!J#0%,J8!
9%#! $,8#!-79%! 7&#?79,](#!.78$('8O0#! $,8#8_! 7&!-%7$%!J(,7&97PP8! ,0#!
,88#097&)! 9%,9! -%7(#! 9%#0#! 78! &'! ,$9O,(! %,0\_! %,0\! -7((! ,078#!
7&#?79,](*2BEC! ! @&#?79,](#! .78$('8O0#! $,8#8! 7&! P,$9_! ,0#! $(,887$!
#b,\J(#8! 'P! 07J#&#88! J0'](#\82BEE! !X%7(#! $'O098! 0#$')&7h#! 9%78!
8##\7&)! J,0,.'b_! 79! .'#8! &'9! ,JJ#,0! 9'! ]#! P,9,(! 9'! $(,7\8_!-79%!
`O.)#8! 9*J7$,((*! 0#,8'&7&)! 9%,9! 9%#! J'7&9! 'P! 7&`O&$97?#! 0#(7#P! 7&!
\,&*!$,8#8!78!9'!J0#?#&9!7&`O0*2BEG!

Z(,7&97PP8!'P9#&!P7089!0#fO#89!,!9#\J'0,0*!0#890,7&7&)!'0.#0!
T"4;U!-79%!#bJ#.79#.!.78$'?#0*_!-%7$%!788O#8!,P9#0!-0799#&!&'97$#!
9'!.#P#&.,&98!,&.!,!%#,07&)_BEI!9%'O)%!\'0#!#b90#\#(*_!J(,7&97PP8!
\'97'&! P'0! ,&! ex! parte! "4;_! ,&.! ,..797'&,(! J0''P! 78! &#$#88,0*!
8%'-7&)!9%,9!k7\\#.7,9#!,&.!700#J,0,](#!7&`O0*!-7((!]#!8O89,7&#.!
before! notice! can! be! given! or! a! hearing! held2lBEH! ! i'(('-7&)! 9%#!
"4;! %#,07&)_! J(,7&97PP8! -7((! 0#fO#89! ,! J0#(7\7&,0*! 7&`O&$97'&!
(,897&)! 9%0'O)%'O9! 9%#! J#&.#&$*! 'P! 9%#! $,8#2BGM! ! "%#! AOJ0#\#!
6'O09! 0#79#0,9#.! 9%#! P,$9'08! O8#.! 7&! #?,(O,97&)! \'97'&8! P'0!
J0#(7\7&,0*! 7&`O&$97'&8! 7&!Winter! v.!National!Resources!Defense!
 

(797),97'&l!,0)O\#&9U2!
! ! See A upra!&' ! & OBEY. ! $%,((#0_!s 9#!BLE_!,9!IMH T&'97 )!9%#!],$^-,0.8!&,9 0#!9%#8#!
^7&.8!'P!$(,7\8!$,&!9,^#!'&U2!
! ! See supra! & B ,

2
BEC. ! A$%,((#0_! '9#! LE_! ,9! IBM! T.0,-7&)! ,! J 0,((#(! ]#9-##&!
7&#?79,](#!.78$('8O0#!$,8#8!,&.!9%'8#!-79%!,!07J#&#88!J0'](#\U !
! ! See! _! supBEE. A$%,((#0 ra! &'9#! BLE_! ,9! IMH! T7((O890,97&)! 9%,9! 7&#?79,](#!
.78$('8O0#!$,8#8!,0#!)0,&97&)!,!0#(7#P!J07'0!9'!,$9O,(!7&`O0*U2!
! ! SeeBEG. !A$%,((#0_!supra!&'9#!BLE_!,9!IMH!T.7897&)O78%7&)!9%,9!0#(7#P!78!,(('-#.!
-79%'O9!7&`O0*!]#$,O8#!9%#!$'O09<8!,7\!78!9%#!J0#?#&97'&!'P!7&`O0*U2!
!BEI.! See!Q'\#!+7&#!iO0&79O0#!@&.O82!?2!=,&&#0!4#9,7(!/^9)2_!EDB!i2!AOJJ2!L.!
ELI_!EDBFDD! T12V2!Z#&&2!LMMHU! T8%'-7&)! P,$9'08!.#9#0\7&7&)!-%#9%#0!,!"4;!
-7((! 788O#! ,0#! kTBU! ,&! 7&`O&$97'&! 78! &#$#88,0*! 9'! J0#?#&9! 7\\#.7,9#! ,&.!
700#J,0,](#!%,0\p!TLU!)0#,9#0!7&`O0*!-'O(.!0#8O(9!P0'\!0#PO87&)!,&!7&`O&$97'&!
9%,&!P0'\!)0,&97&)!79p!TDU!,&!7&`O&$97'&!-'O(.!J0'J#0(*!0#89'0#!9%#!J,097#8!9'!
9%#70!89,9O8!7\\#.7,9#(*!J07'0!9'!9%#!,((#)#.!-0'&)PO(!$'&.O$9p!TYU!9%#!\'?,&9!
78! (7^#(*!9'!J0#?,7(!'&!9%#!\#0798!'P!9%#!,$97'&p!TCU!9%#!0#fO#89#.!7&`O&$97'&!78!
0 &,]#,8' (*!8O79#.!9'!,],9#!9%#!'PP#&.7&)!,$97?79*p!,&.!TEU!,&!7&`O&$97'&!-'O(.!
,.?#08#(*!,PP#$9!9%#!JO](7$!7&9#0#89lU2!
!BEH.! Id.!,9!ELHFDM!T#\J%,878!,..#.U!TP7&.7&)!9%,9!,&!#b!J,09#!"4;!P'0!90,.#!
8 98! ,9! 07 !
$ ,?#&97'
#$0# 8^! -,8! 7&,JJ0'J07,9#! '&! 9%#8#! P,$98_! ]#$,O8#! 79! -,8! 788O#.! 7&
'&90 &!'P!9%#!$7?7(!J0'$#.O0#!0O(#8U2!
!BGM.! See!id.!,9!ELH!T89,97&)!-%#&!,!$'O09!\,*!788O#!,!J0#(7\7&,0*!7&`O&$97'&U2!
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Council2BGB! ! k>! J(,7&97PP! 8##^7&)! ,! J0#(7\7&,0*! 7&`O&$97'&! \O89!
#89,](78%!mBn!9%,9!%#!78!(7^#(*!9'!8O$$##.!'&!9%#!\#0798_!mLn!9%,9!%#!
78!(7^#(*!9'!8OPP#0!700#J,0,](#!%,0\!7&!9%#!,]8#&$#!'P!J0#(7\7&,0*!
0#(7#P_!mDn!9%,9!9%#!],(,&$#!'P!#fO797#8!97J8!7&!%78!P,?'0_!,&.!mYn!9%,9!
,&!7&`O&$97'&!78!7&!9%#!JO](7$!7&9#0#892lBGL!

@9! ]#$'\#8! 0#,.7(*! ,JJ,0#&9! %'-! 9%#8#! J0'$#.O0,(!
890,9#)7#8! -'0^! ,&.! P79! 9')#9%#02! ! 189,](78%7&)! ,! $'O09<8!
`O078.7$97'&! '?#0! 9%#! $,8#_! ,8! -#((! ,8! '?#0! 9%#! .#P#&.,&98_! ,&.!
9%#&!8#$O07&)! P,?'0,](#!0O(7&)8!'&!?#&O#!,&.!$%'7$#!'P! (,-_! 78!,!
8#9FOJ! P'0! ,! 8O$$#88PO(! #fO79,](#! 0#(7#P! $(,7\2BGD! ! >8! 9'! 9%#! P'O0!
J0#(7\7&,0*! 7&`O&$97'&! P,$9'08d! (7^#(7%''.! 'P! 8O$$#88! '&! 9%#!
\#0798_! 9%78! -7((! ,(-,*8! ]#! 9%#! $,8#! 7&! 7&#?79,](#! .78$('8O0#!
,((#),97'&8! #b$#J9! 7&! 9%'8#! `O078.7$97'&8! .78,?'-7&)! 9%#!
.'$907&#2BGY! ! +7^#(7%''.! 'P! 8OPP#07&)! 700#J,0,](#! %,0\d! ,),7&_! 7&!
7&#?79,](#! .78$('8O0#! `O078.7$97'&8_! 9%78! .70#$9(*! P'(('-8! '&! 9%#!
P7089!P,$9'02BGC!!"%78!8#$'&.!P,$9'0!%,8!]##&!87&$#!9%#!PepsiCo!$,8#_!
 

! ! Se CBGB. e! CC! W2A2! G_! LM! TLMMIU! T89,97&)! 9%#! 0#fO70#\#&98! ,! J(,7&97PP! \O89!
#89,](78%!]#P'0#!,!$'O09!-7((!J0'?7.#!,!J0#(7\7&,0*!7&`O&$97'&U2!
!BGL.! Id.p!cf.!;$#!:'09%!>\#07$,_!@&$2!?2!=0,h#,O_!:'2!MHF6FLDIB_!LMBM!W2A2!V7892!
+1j@A!LCCLD_! ,9! RG! T:2V2! @((2!/,02!BI_!LMBMU! T89,97&)! k9'!']9,7&!,!J0#(7\7&,0*!
7&`O&$97'&_!J(,7&97PP!\O89!8%'-!9%,9!79!!%,8!,!(7^#(7%''.!'P!8O$$#88!'&!9%#!\#0798!
'P!798!$(,7\8_!79!%,8!&'!,.#fO,9#!0#\#.*!,9!(,-!,&.!-7((!8OPP#0!700#J,0,](#!%,0\!
7P!,&!7&`O&$97'&!78!&'9!788O#._!,&.!798!7&`O0*!'O9-#7)%8!,&*!7&`O0*!,&!7&`O&$97'&!
\,*!7&P(7$9!'&!.#P#&.,&9lU2!!"%#0#!78!,!P,70!,\'O&9!'P!?,07,]7(79*!7&!'O9$'\#8!,8!
$'O098!8##\!9'!-#7)%!9%#!P,$9'08!.7PP#0#&9(*2!!Compare!>8J#$9!A'P9-,0#_!@&$2!?2!
=,0&#99_! GIG! i2! AOJJ2! L.! BBI_! BLC! TV2! /,882! LMMBU! T$79,97'&8! '\799#.U!
T,&,(*h7&)!9%#!788O#!7&!,!/,88,$%O8#998!$,8#!,8km9n%#!sine!qua!non!'P!9%78!P'O0F
J,09!7&fO70*!78!(7^#(7%''.!'P!8O$$#88!'&!9%#!\#0798d!7P!9%#!\'?7&)!J,09*!$,&&'9!
.#\'&890,9#! 9%,9! %#! 78! (7^#(*! 9'! 8O$$##.! 2! 2! 2! 9%#! 0#\,7&7&)! P,$9'08! ]#$'\#!
m700#(#?,&9nlU_!with!S('],(!A-79$%7&)_!@&$2!?2!3,8J#0_!:'2!6[FMEFYBL!T6ZAU_!LMME!
W2A2!V7892!+1j@A!YYYCM_!,9!RDDFDY!T12V2:2e2! NO&#!LH_!LMMEU!T$79,97'&8!'\799#.U!
T'J7&7&)!9%,9!km7n00#J,0,](#!%,0\!78!9%#!87&)(#!\'89!7\J'09,&9!J0#0#fO7879#!P'0!
9%#!788O,&$#!'P!,!J0#(7\7&,0*!7&`O&$97'&l!7&!,!:#-!e'0^!$,8#U2!!See!also!V'(#_!N02_!
supra!&'9 !LI_!,9!B EFGI!# G T.#8$07]7&)!`O078.7$97'&,(!.7PP#0#&$#8!0#),0.7&)!-%,9!
,!J(,7&97PP!\O89!8%'-!7&!'0.#0!9'!']9,7&!7&`O&$97?#!0#(7#PU2!
!BGD.! See!Dole,! Jr2_! supra! &'9#! LI_! ,9! BGEFGI! T7((O890,97&)! 9%#! 7\J'09,&$#! 'P!
8 7&)! !J,097$ (,0!$' 8 !#$O0 , O O09<8!`O078.7$97'&!'?#0!,!\,99#0!.O#!9'!9%#!`O07 .7$97'&,(
?,07,97'&8!'&!7&`O&$97?#!0#(7#PU2!
! ! Cf.! Pooley_ pra!
P 0!,&,(*878!J0 $##.8
BGY. ! su &'9#! DB_! ,9! sG2MLmLnm]nm7n! T.78$O887&)! %'-! 9%#! P'O0F
,$9' ' U2!
!BGC.! See!Pooley_! supra! &'9#! DB_! ,9! sG2MLmLnm]nm7n! ! T#bJ(,7&7&)! 9%#! k9-'FJ,09!
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)#&#0'O8(*! $'&890O#.! 7&! P,?'0!'P!J(,7&97PP8_!-79%! $'O098! )0,&97&)!
\'97'&8!9%'O)%!9%#!P,$98!,0#!&'9!PO((*!^&'-&2BGE! !"%#!],(,&$#!'P!
#fO797#8!P,?'08!J(,7&97PPd!9%78!\,*!]#!8'!7&!$,8#8!-%#0#!],.!P,79%!78!
#?7.#&9_! ]O9! 9%78! \,*! &'9! ]#! ,JJ,0#&9! ,9! #,0(*! 89,)#! \'97'&8!
9%'O)%! 79!-7((!]#!\'0#! PO((*!#bJ('0#.!,9! 907,(2BGG! !i7&,((*_! 9%,9!,&!
7&`O&$97'&! 78! 7&! 9%#! JO](7$<8! 7&9#0#89d! 9%78! 78! J#0%,J8! 9%#! (#,89!
#bJ('0#.!]*!$'O098_!,&.!(#,89!.#P#&87](#!'P!J(,7&97PP<8!J0#(7\7&,0*!
7&`O&$97'&! ,0)O\#&982BGI! ! "4;8! ,&.!J0#(7\7&,0*! 7&`O&$97'&8! ,0#!
J'-#0PO(!-#,J'&8!,8!,),7&89!,!.#J,097&)!#\J('*##!-%'!%,8!&'9!
*#9! O8#.! '0! .78$('8#.! ,&*! 90,.#! 8#$0#98! 9'! ,! &#-! #\J('*#0!
T#8J#$7,((*! ,8! 9%#*! ,0#! J'887](*! &'! ('&)#0! O8#PO(! '0! 0#(#?,&9! 7&!
0,J7.(*! #?'(?7&)! ]O87&#88#8U_! ,&.! -%'! 7&! P,$9! ]#$'\#8!
O&#\J('*#.!7P!J(,7&97PP8!0#$#7?#!,!P,?'0,](#!0O(7&)2BGH!!"%78!788O#!
78!PO09%#0!#bJ('0#.!7&!Z,09!@[!infra2!

@@@2!4#J0#8#&9,97?#!@&#?79,](#!V78$('8O0#!6,8#8!

"%#!.'$907&#!'P!7&#?79,](#!.78$('8O0#!78!]#89!$'&87.#0#.!7&!
9%#! $'&9#b9! 'P! ,! 0#J0#8#&9,97?#! 8,\J(#! 'P! .#$787'&82! ! "%#! $,8#8!
7((O890,9#!%'-!$'O098<!0#(7,&$#!'&!9%#!.'$907&#!'P9#&!'?#0J0'9#$98!
90,.#!8#$0#98!-%7(#!87\O(9,&#'O8(*! (#,?7&)!.#J,097&)!#\J('*##8!
'O9!'P!-'0^2BIM! !6'O098!,)0##7&)!-79%!,&!#\J('*#0<8!J#08J#$97?#!
 

9 -%#0#!,!890'#89l! &)!8%'-7&)!'P!(7^#(7%''.!'P!J0#?,7(7&)!'&!9%#!\#0798!,(('-8!,!
-#,^#0!8%'-7&)!'P!700#J,0,](#!%,0\U2!
!BGE.! See!PepsiCo_!CY!i2D.!,9!BLGL!T%'(.7&)!9%,9!.#P#&.,&9<8!&#-!#\J('*\#&9!
- .! 7&#?79,](* (#,.! 9 O ,.'O( ! '! .78$('8O0#_! -79%'O9! 0#f 707&)! J0''P! 9%,9! ,&*! % !
9,^#&!J(,$#!'0!-,8!(7^#(*!9'!9,^#!J(,$#U2!
! ! See DB_! ,9! sG2MLmLnm]nm7n! T.78$O887&)! 9%#! ],(,&$#! 'P!
% 8%7J! 7PP!7&!7&89,&$#8!'P!.#(7]#0,9#!#8J7'&,)#U2!
BGG. !Pooley_! supra!&'9#!
,0. ,8!79!P,?'08!9%#!J(,7&9
!BGI.! See! N'8#J%!12!/,%,.*_!Burying! the! Inevitable!Disclosure!Doctrine! in! the!
Nooks! and! Crannies:! The! Third! Circuit’s! Liberal! Standard! for! Trade! Secret!
Misappropriation!in!=7\]'!=,^#07#8!WA>_!@&$2!?2!='997$#((,_!CE![@++2!+2!41[2!EHH_!
E TLMB $9! 'P! JO](7$! 7&9#0#898! OJ'&! 9%#! 7&#?79,](#!
.78$('8O0# 7 * O&8 (#.!,&.! '& '
HH! LU! T.#8$07]7&)! 9%#! 7\J,

!.'$907&#!,&.!$,8#!(,-!,8!]# &)!k?#0 ! #99 $ 90 ?#087,(lU2!
!BGH.! See! 3#&&#9%! 42! =#0\,&_! Litigating! Preliminary! Injunctions:! Sudden!
Justice! on! a! Half"Baked! Record_! BC! :'2! Y! Z4>62! +@"@S>";4! DB_! DD! TLMMYU!
T.#8$07]7&)! 9%#! 7&`O&$97'&! J0'$#88! ,8! ]#7&)! k.78J'8797?#_l! 8O$%! 9%,9_! k7P! 9%#!
m 7\7& 0*n! 7 ' &J0#( , &`O&$97 &! 78! )0,&9#._! 9%#! .#P#&., 9! \,*! -#((! P7&.! 8'\#9%7&)!
#(8#!9'!.'_!)'!'&9'!,&'9%#0!.#,(_!'0!9%0'-!7&!9%#!9'-#(2lU2!
!BIM.! See! IBM_! LMMI! W2A2! V789! +1j@A! HCCBE_! ,9! RYDFYY! T%'(.7&)! 9%,9! @=/<8!
]O87&#88! 7&9#0#898! k8O]89,&97,((*! 'O9-#7)%! 9%#! %,0\! 0#8O(97&)! 9'! m9%#!
.#P#&.,&9! P'0\#0! #\J('*##n! P0'\! 9#\J'0,07(*! &'9! -'0^7&)! P'0! m,!
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$'&890O#! 9%#! ],(,&$#! 'P! #fO797#8! 7&! P,?'0! 'P! #\J('*#08! '?#0!
#\J('*##82BIB! !1?#&!-%#&!#\J('*##8! 87)&!,!%*)7#&#!,)0##\#&9!
-79%! ,! &#-! #\J('*#0_! #,$%! ,)0##7&)! &'9! 9'! O8#! '0! .78$('8#! 9%#!
P'0\#0! #\J('*#0<8! 90,.#! 8#$0#98_! 9%#! .'$907&#! 'P! 7&#?79,](#!
.78$('8O0#! P'0#$('8#8! 9%#! #\J('*##<8! ,]7(79*! 9'! -'0^! P'0! ,!
$'\J#979'0_! -79%'O9! ,&*! 0#,8'&,](#&#88! 89,&.,0.! )'?#0&7&)!
0#?7#- #0&7&)!7&#?79,](#!.78$('8O0#2!'P!,((#),97'&8!$'&$

A.!@=/!?2!Z,J#0\,89#0!–!Federal!District!Court!in!New!York!
Applying

BIL!

!New!York!Law!

IBM! v.! PapermasterBID! 7((O890,9#8! 9%#! 87)&7P7$,&$#! 'P! '&#!
$'O09<8! #b$#887?#(*! ]0',.! 7&9#0J0#9,97'&! 'P! 7&#?79,](#! .78$('8O0#!
,&.! 9%#!'O987h#! 7\J,$9!$%'7$#!'P! (,-!%,8!'&! 9%#!'O9$'\#2BIY! ! @&!
9%78! $,8#! 9%#! #\J('*##! .#J,09#.! @=/_! ],8#.! 7&! :#-! e'0^_! P'0!
>JJ(#_! ],8#.! 7&! 6,(7P'0&7,_! P'0! ,! `']! O&(7^#! 9%#! @=/! -'0^! ,&.!
-%#0#!9%#!.#)0##!'P!$'\J#9797'&!]#9-##&!9%#!9-'!$'\J,&7#8!-,8!
fO#897'&,](#2BIC! !"%#!$,8#!%7)%(7)%98! 9%#!87)&7P7$,&9!J0'%7]797'&8!
'&! #\J('*##! \']7(79*! 0#8O(97&)! P0'\! 788O,&$#! 'P! ,! 9#\J'0,0*!
0#890,7&7&)! '0.#0! ],8#.! '&! :#-! e'0^<8! 0#$')&797'&! 'P! 9%#!
7&#?79,](#! .78$('8O0#! .'$907&#2BIE! ! "%#! $,8#! -,8! ]0'O)%9! 7&!
 

$'\J#979'0nu2lUp! =7\]'! =,^#07#8! WA>! ?2! ='997$#((,_! EBD! i2D.! BML_! BBGFBH!
TLMBMU! T,..0#887&)! 9%#! 0#fO70#\#&98! P'0_! ,&.! 8,978P,$97'&!'P_! 9%'8#!#(#\#&98!
&#$#88,0*! 9'! OJ%'(.! 9%#! ('-#0! $'O09<8! J(,7&97PPFP07#&.(*! %'(.7&)Up! Aspect!
Software_! GIG! i2! AOJJ2! L.! ,9! BDBFDL! T)0,&97&)! 9%#! Z(,7&97PP<8! /'97'&! P'0!
Z0#(7\7&,0*! @&`O&$97'&_! 0#8O(97&)! 7&! %78! P'0P#79O0#! 'P! %78! J'8797'&! ,9! 9%#!
8O]8#fO#&9!#\J('*#0U2!
!BIB.! See!EarthWeb_!GB!i2!AOJJ2!L.!,9!DMI!T&'97&)!9%,9!P'0!9%#!8#$'&.!#(#\#&9!
'P!9%#!J0#(7\7&,0*!7&`O&$97'&!89,&.,0._!9%#!\'?7&)!J,09*!$,&!8%'-!k#79%#0!T,U!
,!(7^#(7%''.!'P!8O$$#88!'&!9%#!\#0798!'0!T]U!8OPP7$7#&9(*!8#07'O8!fO#897'&8!)'7&)!
9 !\#0798 ,!]'!9%# !2!2!2!,&.! ,(,&$#!'P!%,0.8%7J8!97JJ7&)!.#$7.#.(*!7&!2!2!2P,?'0!m'P!9%#!
\'?,&9n2lU2!
!BIL.! See! id.! ,9!DBB!T#bJ(,7&7&)! 9%,9!-79%!&'!&'&F$'\J#9#!,)0##\#&9!-79%7&!

' 0#!
9

9%#! . $907&#! 9'! 9#89! P'0! 0#,8'&,](#&#88_! $'O098! %,?#! 9'! .#,(! -79%! ,! \'
O 0 ,7&!89,&&$# .,0.!P'0!k7&#?79,]7(79*lU2!
! BID2! :'2!MIF6[FHMGI_!LMMI!W2A2!V7892!+1j@A!HCCBE!TA2V2:2e2!:'?2!LB_!LMMIU2!
! ! See!IBM !LMMI 9 # (,BIY. _ !W2A2!V78 2!+1j@A!HCCBE_!,9!RBIFLD!T,JJ(*7&)!: -!e'0^! -!
,&.!9%#!k700#J,0,](#!%,0\l!89,&.,0.!'P!0#?7#-!9'!P7&.!P'0!@=/U2!
!BIC.! See! id2! ,9! RBCFBE! T.#8$07]7&)! >JJ(#<8! 0#$0O79\#&9! J0'$#88! 'P!
Z 0\,89#0
J
,J# ! ,&.! %'-! %#! ,$$#J9#.! ,! J'8797'&! ,9! >JJ(#! -%7(#! 897((! %'(.7&)! ,!
'8797'&!-79%!@=/U2!
!BIE.! See!id.!,9!RBI!T89,97&)!9%,9!@=/!P7(#.!,!9#\J'0,0*!0#890,7&7&)!'0.#0!'&$#!
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P#.#0,(! .78907$9! $'O09! 7&! :#-! e'0^_! -%7$%! %,.! .7?#0879*!
`O078.7$ 7&`O&$97'&2

L V

97'&!'&!@=/<8!\'97'&!P'0!,!J0#(7\7&,0*! BIG!

/,0^! Z,J#0\,89#0! -'0^#.! J07\,07(*! 7&! J0'.O$9! .#87)&!
,&.! .#?#('J\#&9! 0'(#8! 7&! @=/<8! 8*89#\8! ,&.! 9#$%&'(')*! )0'OJ!
P0'\! BHHB! O&97(! LMME2BII! ! Q78! J'8797'&8! 7&$(O.#.! 9%,9! 'P! [7$#!
Z0#87.#&9!'P!9%#!/7$0'J0'$#88'0!"#$%&'(')*!V#?#('J\#&9!-%#0#!
%#!]#$,\#!9%#!9'J!#bJ#09!7&!@=/<8!kZ'-#0l!,0$%79#$9O0#_!,&.!(,9#0!
,8! [7$#! Z0#87.#&9! 'P! @=/<8! =(,.#! V#?#('J\#&9! W&79! -79%7&!
A*89#\8!,&.!"#$%&'(')*2BIH! ! @&!LMME_!-%#&!Z,J#0\,89#0! `'7&#.!
@=/<8!#(79#!@&9#)0,97'&!,&.![,(O#8!9#,\!9%,9!.#?#('J#.!$'0J'0,9#!
890,9#)*_! %#! %,.! ,$$#88! 9'! $'&P7.#&97,(! 7&P'0\,97'&! 7&$(O.7&)!
890,9#)*! ,&.! \,0^#97&)_! J0'.O$9! .#?#('J\#&9! ,&.! ]O87&#88!
'JJ'09O&797#8_! ,&.!$'&8#fO#&9(*!%#!-,8! 0#fO70#.! 9'! 87)&!,!&'&F
$'\J#9#! ,)0##\#&9! 0#8907$97&)! %7\! P0'\! -'0^7&)! P'0! ,!
$'\J#979'0!P'0!'&#!*#,0!,P9#0!9#0\7&,97'&!'P!#\J('*\#&9!-79%7&!
9%#!8,\#!)#')0,J%7$!,0#,8! P'0!-%7$%!%#!%,.! `']!0#8J'&87]7(797#8!
,9!@=/2BHM!!Q#!,(8'!,)0##.!9'!,!9-'F*#,0!&'&F8'(7$79,97'&!$'?#&,&9!
0#fO707&)!%7\! 9'! P'0#)'!8'(7$797&)! @=/!$O89'\#08!-79%!-%7$%!%#!
%,.! .'&#! ]O87&#88! 7&! 9%#! *#,0! J07'0! 9'! 9#0\7&,97'&! ,&.! ,(8'!
J0'%7]79#.! P0'\! 8'(7$797&)! @=/! #\J('*##8! P'0! 9-'! *#,08! ,P9#0!
9#0\7&,97'&2BHB! ! Z,J#0\,89#0! ,(8'! 8#0?#.! '&! ,! (#,.#08%7J! 9#,\!
9%,9! 0#$0O79#.! @=/<8! 9,(#&9#.! 9#$%&7$,(! -'0^P'0$#2BHL!!
@\\#.7,9#(*! P'(('-7&)! %78! .#J,09O0#! '&! ;$9']#0! LY_! LMMI_! @=/!
8#$O0#.! ,! 9#\J'0,0*! 0#890,7&7&)!'0.#0!J0'%7]797&)!Z,J#0\,89#0!
 

9%#!$'\J,&*!P'O&.!'O9!9%,9!Z,J#0\,89#0!,$$#J9#.!,!`']!-79%!>JJ(#U2!
! ! See id.! 078.7$97'&!'&!@=/<8!
$ !,),7 89!
BIG. ! ,9!RB!TJ0'?7.7&)!9%,9!9%#!$'O09!%,.!.7?#0879*!`O

&(,7\ Z,J#0\,89#0U2!
!BII.! See!id.!,9!RC!T.#9,7(7&)!Z,J#0\,89#0<8!0'(#!-79%!@=/U2!
!BIH.! See! id.!,9!RCFE!T&'97&)!9%,9!Z,J#0\,89#0!-,8!,&!#bJ#09!\7$0'J0'$#88'0!
,&.!-#((!0#8J#$9#.!\7$0'!$%7J!.#87)&#0U2! !>!k](,.#l! 78!,!8\,((!8#0?#0!9%,9!P798!
9 %#0! -79%! ' ](, #0!')#9 9%#0! ](,.#8! -79%7&! ,! .#! $#&9 ,&.! #,$%! ](,.#! \,*! ]#!
.#.7$,9#.!9'!,!87&)(#!,JJ(7$,97'&2!!See!id.!,9!RG2!
!BHM.! See! IBM_! LMMI! W2A2! V7892! +1j@A! HCCBE_! ,9! RGFBB! T,$^&'-(#.)7&)! 9%,9!
Z,J#0\,89#0!%,.!,$$#88!9'!$'&P7.#&97,(!7&P'0\,97'&!7&!0#),0.8!9'!%78!0'(#!-79%!
@ ,&.! 9%,9 8 . 97 ' P'0!=/! ! %#! 7)&# ! ,! :'&$'\J#97 '&! >)0##\#&9! 9 ! &'9! -'0^! ,!
$'\J#979'0!P'0!,!*#,0!,P9#0!(#,?7&)!@=/U2!
! ! See! i

,89#0
BHB. d.! ,9! RBB! T.#9,7(7&)! 9%#! :'&$'\J#9797'&! >)0##\#&9! 9%,9!
Z,J#0\ !,)0##.!9'!-%7$%!7&$(O.#.!,!:'&8'(7$79,97'&!6'?#&,&9U2!
!BHL.! See!id.!,9!RI!T#bJ(,7&7&)!Z,J#0\,89#0<8!0'(#!'&!9%#!"#$%&7$,(!+#,.#08%7J!
"#,\U2!
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P0'\!89,097&)!,9!>JJ(#!.O#!9'!9%#!078^!'P! 7&#?79,](#!.78$('8O0#!'P!
@=/8!90,.#!8#$0#982BHD!

!!!!!!!!!!!!@=/!7\\#.7,9#(*!P7(#.!,!\'97'&!P'0!,!9#\J'0,0*!0#890,7&7&)!
'0.#0! ,P9#0! 79! ]#$,\#! ,-,0#! 'P! Z,J#0\,89#0<8! #\J('*\#&9! ,9!
>JJ(#2BHY!!@=/!,88#09#.!9%,9!Z,J#0\,89#0<8!#\J('*\#&9!,9!>JJ(#!
-'O(.! 700#J,0,](*! %,0\! @=/! .O#! 9'! %78! J'88#887'&! 'P! 90,.#!
8#$0#98! ,&.! 8#&8797?#! 7&P'0\,97'&2BHC! "%#! $'O09! &'9#.! 9%#!
P'(('-7 , '&d!&)!P $9'08!,88'$7,9#.!-79%!,!90,.#!8#$0#9!.#9#0\7&,97

TBU! 9%#! #b9#&9! 9'!-%7$%! 9%#! 7&P'0\,97'&! 78! ^&'-&!
'O987.#!'P!9%#!]O87&#88p!TLU!9%#!#b9#&9!9'!-%7$%!79!78!
^&'-&! ]*! #\J('*##8! ,&.! '9%#08! 7&?'(?#.! 7&! 9%#!
]O87&#88p! TDU! 9%#! #b9#&9! 'P!\#,8O0#8! 9,^#&!]*! 9%#!
]O87&#88! 9'! )O,0.! 9%#! 8#$0#$*! 'P! 9%#! 7&P'0\,97'&p!
TYU!9%#!?,(O#!'P!9%#!7&P'0\,97'&!9'!9%#!]O87&#88!,&.!
798!$'\J#979'08p!TCU!9%#!,\'O&9!'P!#PP'09!'0!\'&#*!
#bJ#&.#.! ]*! 9%#! ]O87&#88! 7&! .#?#('J7&)! 9%#!
7&P'0\,97'&p! TEU! 9%#! #,8#! '0! .7PP7$O(9*! -79%! -%7$%!
9%#! 7&P'0\,97'&! $'O(.! ]#! J0'J#0(*! ,$fO70#.! '0!
.OJ(7$,9#.!]*!'9%#082BHE!

"%#!$'O09!&#b9!-#7)%#.!-%#9%#0!9%#!078^!'P!.78$('8O0#!
'P!90,.#!8#$0#9! 7&P'0\,97'&!]*!Z,J#0\,89#0!9%0'O)%!%78!-'0^!
,9! >JJ(#! -,8! 7&#?79,](#2BHG! ! Q#0#! 9%#! $'O09! $'&87.#0#.! 9%#!
P'(('-7 ,&)!P $9'08d!

TBU! 9%#! #b9#&9! 9'! -%7$%! 9%#! &#-! #\J('*#0! 78! ,!
.70#$9! $'\J#979'0! 'P! 9%#! P'0\#0! #\J('*#0p! TLU!

 

!BHD.! See!id.!,9!RD!T.#8$07]7&)!%'-!kZ'-#0!>0$%79#$9O0#l!78!7\J'09,&9!9'!@=/<8!
. ('J\#&9#?# ! 'P! \7$0'J0'$#88'08_! ,&.! %'-! 9%#*! -,&9#.! 9'! J0#?#&9!
Z,J#0\,89#0!P0'\!.78$('87&)!9%#70!9#$%&7fO#!9'!,!$'\J#979'0U2!
! ! See!id.!BHY. ,9!RBI!T89,97&)!9%,9!@=/!P7(#.!,!9#\J'0,0*!0#890,7&7&)!'0.#0!,P9#0!
9%#!J0#(7\7&,0*!7&`O&$97'&!%#,07&)U2!
! ! See! &)!]#%7&.!P7(7&)!,&!J0#(7\7&,0*!
7&`O&$97'&!,
BHC. id.!,9!RLB!TJ'7&97&)!9'!@=/<8!0#,8'&7

),7&89!Z,J#0\,89#0U2!
!BHE.! IBM_!LMMI!W2A2!V789!+1j@A!HCCBE_!,9!RLL2!
!BHG.! See! id.! ,9! RLLFLD! TJ0'?7.7&)! 9%,9! 9%#! $'O09! %,.! 9'! .#9#0\7&#!-%#9%#0!
Z,J#0\,89#0! \78,JJ0'J07,9#.! 9%#! 7&P'0\,97'&! '0! -%#9%#0! .78$('8O0#! 'P! 9%#!
7&P'0\,97'&!-,8!7&#?79,](#U2!
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-%#9%#0! 9%#! #\J('*##<8! &#-! J'8797'&! 78! &#,0(*!
7.#&97$,(! 9'! %78! '(.! '&#_! 8O$%! 9%,9! %#! $'O(.! &'9!
0#,8'&,](*! ]#! #bJ#$9#.! 9'! PO(P7((! %78! &#-! `']!
0#8J'&87]7(797#8!-79%'O9! O97(7h7&)! 9%#! 90,.#! 8#$0#98!
'P!%78!P'0\#0!#\J('*#0p!TDU!9%#!#b9#&9!9'!-%7$%!9%#!
90,.#!8#$0#98!,9!788O#!-'O(.!]#!?,(O,](#!9'!9%#!&#-!
#\J('*#0p!,&.!TYU!9%#!&,9O0#!'P!9%#!7&.O890*!,&.!798!
90,.#!8#$0#982BHI!

"%#! 9#897\'&*! ,8! 9'! -%#9%#0! @=/! ,&.! >JJ(#! ,0#!
$'\J#979'08!-,8!\7b#.2BHH! ! @=/<8! #bJ#098! 9#897P7#.! 9%,9! 9%#! 9-'!
$'\J,&7#8! -#0#! $'\J#979'082LMM! ! e#9! Z,J#0\,89#0! ,&.! '9%#08!
9#897P7#.!9%,9!@=/!P'$O8#.!'&!%7)%!J#0P'0\,&$#!]O87&#88!8*89#\8!
8O$%!,8!@"!7&P0,890O$9O0#!,&.!J0'?7.7&)!8J#$7,(7h#.!%,0.-,0#!,&.!
8'P9-,0#! 9'! $'0J'0,9#! $(7#&982LMB! ! >JJ(#_! 7&! $'&90,89_! .#87)&8_!
\,&OP,$9O0#8! ,&.! 8#((8! $'&8O\#0! #(#$90'&7$82LML! ! @&! P,$9_! -%#&!
>JJ(#! 7&797,((*! 8J'^#!-79%!Z,J#0\,89#0! 7&!LMMI_! $'&$#0&8! ,0'8#!
,9! >JJ(#! 9%,9! %78! #bJ#0978#! .#?#('J#.! ,9! @=/!-'O(.! &'9! 0#,.7(*!
90,&8(,9#! 9'! 9%#!-'0^!'O9(7&#.!,9!>JJ(#d! 7&! 9%#! 7Z'.!,&.! 7Z%'&#!
.7?787'&!-%#0#!>JJ(#!-,8!8##^7&)!,!8O$$#88'0!9'!9%#!A#&7'0![7$#!
Z0#87.#&9_! ,&.! 9%O8! ,&! 'PP#0! 9'! Z,J#0\,89#0! -,8! .#(,*#.! P'0! ,!
\'&9%2LMD!!@&!\,&*!-,*8_!79!-,8!,!$'&P'O&.7&)!$,8#2!!NO.)#!3,0,8!
-0'9#_! km'nP! $'O08#! 9%#! 6'O09! 0#$')&7h#8! 9%,9! @=/! .'#8! &'9! 8#((!
/ZD! J(,*#08! '0! $#((J%'&#8! 9%,9! $'\J#9#! -79%! 9%#! 7Z'.! '0!
7Z%'&#2lLMY!!Z,J#0\,89#0!-,8!%70#.!]*!>JJ(#!9'!\,^#!9%#!7Z%'&#!
,&.! 7Z'.!\'0#! J0'P79,](#! ]*! 7\J0'?7&)! 89'0,)#! ,&.! J0'$#887&)!

 

!BHI.! Id.!,9!RLD2!
! ! See!id2!BHH. ,9!RBLFBD!T&'97&)!9%#!?,0*7&)!'J7&7'&8!,]'O9!-%#9%#0!>JJ(#!78!,!
$'\J#979'0!'P!@=/U2!
! ! See! idLMM. .!,9!RBD!T%7)%(7)%97&)! 9%,9!,&,(*878!0#?#,(#.! @=/!,&.!>JJ(#! 9'!]#!
$'\J#979'08U2!
!LMB.! See!id2!,9!RBLFBD!T,88#097&)!9%,9!Z,J#0\,89#0!]#(7#?#.!9%,9!@=/!-,8!&'9!
, J#979'0!! $'\ 'P! >JJ(#! ]#$,O8#! @=/! 8'(.! J#08'&,(! $'\JO9#08! ,&.! 8#0?#08_!
-%7(#!>JJ(#!8'(.!J0'.O$98!8O$%!,8!9%#!k7J'.l!,&.!k7J%'&#lU2!
! ! See!IBMLML. _!LMMI!W2A2!V789!+1j@A!HCCBE_!,9!RBL!T%7)%(7)%97&)!9%#!J0'.O$98!
>JJ(#!\,&OP,$9O0#8U2!
!LMD.! See! id.! ,9! RBCFBE! T#bJ(,7&7&)! %'-! 9%#0#! -#0#! $'&$#0&8! 7&! 0#),0.8! 9'!
Z 0\, !#bJ#07#&$#_!-%7$%!\,.#!>JJ(#!%#879,&9!7&!%707&)!%7\!P'0!
9 ![7$# J'8797'&U2!
,J# 89#0<8!-'0^
%#70 !Z0#87.#&9!
!LMY.! Id.!,9!RLCFLE2!
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8J##.! ,((! -79%! (#88! J'-#0_! %#&$#! \7$0'J0'$#88'0! .#87)&! -,8!
$0O$7,(!,&.!%#!%,.!.#87)&!^&'-(#.)#!'P! 9%78! P0'\!@=/2LMC! !"%#&!
9%#!NO.)#!-0'9#_!km7n9!78!$'&$#.#.!9%,9!/02!Z,J#0\,89#0!%,8!8J#&9!
9%#! (,89! 9-'! *#,08!-'0^7&)! '&! ,! J0'.O$9_! 9%#! ](,.#! 8#0?#0_! 9%,9!
$'\J#9#8! .70#$9(*! -79%! >JJ(#<8! qj8#0?#_<! ,&.! 9%78! ,('&#!
#89,](78%#8! 9%,9! @=/! ,&.! >JJ(#! .70#$9(*! $'\J#9#2! ! /02!
Z,J#0\,89#0_!%'-#?#0_!%,8!&'9!]##&!%70#.!]*!>JJ(#! 9'!-'0^!'&!
9%#! qj8#0?#2lLME! ! X79%! 8O$%! \7b#.! P,$98_! 9%78! $,8#! -,8! %,0.(*! ,!
$,&.7., *!7&`O&$99#!P'0!#\#0)#&$*!0#(7#P!'0!,!J0#(7\7&,0 7'&2!

"%#! $'O09<8! $'&$(O87'&! 9%,9! >JJ(#! -,8! ,! 87)&7P7$,&9!
$'\J#979'0! 'P! @=/_! 9%,9! 9%#! &'&F$'\J#9#! ,)0##\#&9! -,8!
0#,8'&,](#_! ,&.! 9%,9! 9%#! k],(,&$#!'P!%,0.8%7J8! 97J8!.#$7.#.(*! 7&!
m@=/<8n! P,?'02lLMG! ! 6%,0,$9#07h7&)! @=/8! 7&9#((#$9O,(! J0'J#09*! ,8!
k798!\'89!?,(O,](#!,88#9_l!9%#!$'O09!%,.!9'!-#7)%!9%78_!,('&)!-79%!
9%#! P,$9! 9%,9! @=/! #\J('*8! YMM_MMM! J#'J(#! -'0(.-7.#_! ,),7&89!
Z,J#0\,89#0<8! k'PP#0! P0'\! >JJ(#222,! '&$#F7&F,F(7P#97\#!
'JJ'09O&79*2lLMI!!X%7(#!9%#!$'O09!&'9#.!Z,J#0\,89#0!-'O(.!8OPP#0!
,!%,0.8%7J!]*!9%#!#&P'0$#\#&9!'P!9%#!&'&F$'\J#9#!,)0##\#&9_!79!
P'O&.!@=/!-'O(.!]#!(7^#(*!9'!8OPP#0!7&$,($O(,](#!.,\,)#8!]*!9%#!
7&#?79, 0 !7 L](#!.78$('8O #!'P 98!90,.#!8#$0#982 MH!

W(97\,9#(*_! 9%#! J,097#8! 8#99(#.! 7&! N,&O,0*! LMMH_! -79%!
897JO(,97'&8!0#fO707&)!Z,J#0\,89#0!9'!0#J'09!9'! @=/!J07'0!9'!%78!
.78$('8O0#! '0! O8#! 'P! ,&*! J'9#&97,((*! $'&P7.#&97,(! '0! J0'J07#9,0*!
@=/! 7&P'0\,97'&! -79%! @=/! ]#7&)! 9%#! 8'(#! ,&.! P7&,(! ,0]79#0! 'P!
-%#9%#0! ,! 9#$%&7fO#! .#07?#8! P0'\! 798! 7&9#((#$9O,(! J0'J#09*2LBM!!
 

!LMC.! See! id.! ,9! RLGFLI! T.78$O887&)! 9%#! J0#?,(#&$#! 'P! \7$0'J0'$#88'0!
9 '(' Z,J#0\,89#0<8!#bJ#07#&$#!-79%!8O$%!9#$%&'(')7#8!P0'\!%78!
9 9!@
#$%& )*_!,&.!/02!

=/U27\#!, !
!LME.! Id2!,9!RLE2!
! ! See!LMG. id.! ,9! RYY! T0#,8'&7&)! .78$('8O0#! 'P! $'&P7.#&97,(! 7&P'0\,97'&! -,8!
7&#?79,](#!7&!/02!Z,J#0\,89#0<8!0'(#!,9!>JJ(#U2!
! ! IBM_!LMLMI. MI!W2A2!V789!+1j@A!HCCBE_!,9!RYD!T#bJ(,7&7&)!/02!Z,J#0\,89#0<8!
'](7),97'&8!9'!@=/!,8!'O9-#7)%7&)!%78!J#08'&,(!$,0##0!)',(8U2!
! ! See!LMH. id.! ,9! RYLFYD! T$'\\#&97&)! '&! 9%#! .7PP7$O(9*! 'P! fO,&97P*7&)! ,!
$'\J#9797?#!,.?,&9,)#U2!
!LBM.! See!6'&8#&9!;0.#0!,&.!A97JO(,9#.!;0.#0!'P!V78\788,(!-79%!Z0#`O.7$#!'&!
;$9']#0!LY_!LMMH!,9!LFD_!@=/!?2!Z,J#0\,89#0_!:'2!MI!67?2!HMGI!TA2V2:2e2!;$92!LY_!
LMMHU! ,0$%7?#.! at! %99Jdaa---2-#]$79,97'&2'0)aEEA$`j=A3! m%#0#7&,P9#0!
6'&8#&9! ;0.#0n! TJ0'?7.7&)! 9%#! 9#0\8! 'P! 9%#! 8#99(#\#&9U;! see! also! Z,O(!
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Z,J#0\,89#0!-,8!J#0\799#.!9'!$'\\#&$#!-'0^!,9!>JJ(#!'&!>J07(!
LY_!LMMH_!#PP#$97?#(*!87b!\'&9%8!,P9#0!%78!.#J,09O0#!P0'\!@=/2LBB!

:'&#9%#(#88_! 7&! 8O]8#fO#&9! $,8#8! P0'\! 9%#! 8'O9%#0&!
.78907$9! 'P! :#-! e'0^! ,&.! #?#&! OJ'&! ,JJ#,(! 9'! 9%#! 6'O09! 'P!
>JJ#,(8! P'0! 9%#! A#$'&.! 670$O79_! 9%#0#! ,JJ#,08! 9'! ]#! 8'\#!
&,00'-7&)! 'P! 9%78! `O078.7$97'&<8! ,JJ0',$%! 9'! 9%#! 7&#?79,](#!
.78$('8O0#!.'$907&#2LBL! ! @&! ,&'9%#0! @=/!$,8#_! 9%#! P#.#0,(!.78907$9!
$'O09! P'0! 9%#! 8'O9%#0&! .78907$9! 'P! :#-! e'0^! 0#PO8#.! 9'! )0,&9! ,!
J0#(7\7&,0*! 7&`O&$97'&! ,),7&89! N'%&8'&_! ,! P'0\#0! ?7$#! J0#87.#&9!
'P!$'0J'0,9#!.#?#('J\#&9!,9!@=/_!-%#0#!%#!-,8!0#(O$9,&9!9'!87)&!
,!&'&F$'\J#9797'&!,)0##\#&9!,&.!$'&8#fO#&9(*!%#!87)&#.!'&!9%#!
(7&#!J0'?7.#.!P'0!9%#!#\J('*#0!0,9%#0!9%,&!9%#!(7&#!.#87)&,9#.!P'0!
9%#! #\J('*##2LBD! ! "%#! IBM! v.! Johnson! $'O09! P'O&.! 9%,9! N'%&8'&!
%,.!&'9!87)&#.!9%#!,)0##\#&9!,&.!0#PO8#.!9'!#&P'0$#!79!-%#&!%#!
-#&9!9'!-'0^!P'0!V#((_!,.\799#.(*!,!$'\J#979'0!'P!@=/2LBY!!@&!'&#!
'9%#0! $,8#! P0'\! 9%#! 8'O9%#0&! .78907$9! 'P! :#-! e'0^_! Metito! v.!
General! Electric_! 9%#! P#.#0,(! .78907$9! $'O09! 0#PO8#.! 9'! ,JJ(*! 9%#!
7&#?79,](#! .78$('8O0#! .'$907&#! ,9! 9%#! 8O\\,0*! `O.)\#&9! 89,)#_!
&'97&)! 9%,9! km,n]8#&9!#?7.#&$#!'P!actual!\78,JJ0'J07,97'&!]*!,&!

 

/$V'O),((_!Papermaster!Settlement:!Apple! Innovations!May!Require! IBM’s!OK,!
@:i;4/>"@;:X113_! N,&2! LG_! LMMH_! archived! at!
%99Jdaa---2-#]$79,97'&2'0)aEEA.[B$tV! T%7)%(7)%97&)! 9%#! J'9#&97,(! P'0! @=/!
9'!$'&90'(!.#?#('J\#&98!,9!>JJ(#!]*!/02!Z,J#0\,89#0Up!Z%7(7J!1(\#0!V#X799_!
The! Papermaster! chronicles:! An! Apple! vs.! IBM! Timeline_! 6::/;:1e_! :'?2! I_!
LMMI! arch

P!/02!Z 0
ived! at! %99Jdaa---2-#]$79,97'&2'0)aEEA.'+DG+! T$%0'&7$(7&)! 9%#!

97\#(7&#!'P!>JJ(#<8!%707&)!' ,J#0\,89# !,&.!@=/<8!(#),(!0#,$97'&U2!
! ! See! 8! 'LBB. 6'&8#&9! ;0.#0_! supra! &'9#! LBM_! ,9! L! T.#8$07]7&)! 9%#! 9#0\ P! 9%#!
,)0##\#&9U2!
!LBL.! See!@=/!?2!N'%&8'&_!ELH!i2!AOJJ2!L.!DLB_!DDC!TA2V2:2e2!LMMHU_!aff’d_!DCC!
i >JJb2! YC#.2! Y_! YCY! TL.! 6702! LMMHU! T#89,](78%7&)! ,! 90#&.! 9'-,0.8! )0#,9#0!
J0'9#$97'&8!'P!9%#!#\J('*##!7&!90,.#!8#$0#9!$,8#8U2!
! ! See!IBLBD. M_!ELH!i2!AOJJ2!L.!,9!DDI!T8%'-7&)!]'9%!9%#!.78907$9!$'O09!,&.!9%#!
$'O09!'P!,JJ#,(<8!.#&7,(!'P!9%#!J0#(7\7&,0*!7&`O&$97'&U2!
!LBY.! See!id.!,9!DDG!T%7)%(7)%97&)!9%#!$'O09<8!$'&$(O87'&!9%,9!@=/!798#(P!\,*!&'9!
%,?#! ]#(7#?#.! 9%,9! N'%&8'&! %,.! J0'J#0(*! 87)&#.! 9%#! &'&F$'\J#9797'&!
,)0##\#&9U2! ! /02! N'%&8'&_! (7^#! /02! Z,J#0\,89#0_! -,8! ,! \#\]#0! 'P! @=/<8!
@&9#)0,97'&! ,&.! [,(O#8! "#,\! ,9! 9%#! #&.! 'P! %78! 9#&O0#! ,9! @=/_! ,&.! 9%O8!-,8!
#bJ#$9#.!9'!87)&!,!87\7(,0!&'&F$'\J#9#!,)0##\#&9_!,(]#79!,9!,!(,9#0!.,9#2! !See!
id.!,9!DDE2!
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#\J('*##_! 9%#! .'$907&#! 8%'O(.! ]#! ,JJ(7#.! 7&! '&(*! 9%#! 0,0#89! 'P!
$,8#82lLBC!

;9%#0! `O078.7$97'&8! %,?#! 0#PO8#.! 9'! ,JJ(*! 9%#! 7&#?79,](#!
.78$('8O0#!.'$907&#!#?#&!-%#&!9%#!.#J,097&)!#\J('*##!87)&#.!,!
&'&F$'\J#9#!,)0##\#&92LBE!!@&!Oce!North!America!v.!Brazeau_!9%#!
i#.#0,(!V78907$9!6'O09!P'0!9%#!:'09%#0&!V78907$9!'P!@((7&'78!0#PO8#.!
9'!#&P'0$#!,!&'&F$'\J#9#!,),7&89!,!8,(#8\,&!-%'!-#&9!9'!-'0^!
P'0! ,! $'\J#979'0_! &'97&)! 9%,9! 9%#! P,$98! .7.! &'9! 8OJJ'09! 8O$%! ,!
P7&.7&)!'P!7&#?79,](#!.78$('8O0#!\#0#(*!]#$,O8#!,!J#08'&!,88O\#8!
,! 87\7(,0! J'8797'&! ,9! ,! $'\J#979'02LBG! ! "%#! $'O09! &'9#.! 9%,9!
7&#?79,](#!.78$('8O0#!k78!,!?7,](#_!]O9!#b,$97&)_!\#9%'.!'P!J0'?7&)!
\78,JJ0'J07,97'&2lLBI! ! "%#! #?7.#&$#! 7&.7$,9#.! 9%,9! .#P#&.,&9!
=0,h#,O!-'0^#.!P'0!,!&O\]#0!'P!$'\J#979'08!-79%'O9!.78$('87&)!
$'&P7.#&97,(! 7&P'0\,97'&! ,&.! #?7.#&$#! 'P! \78,JJ0'J07,97'&! -,8!
k8$,&9_! $70$O\89,&97,(_! ,&.! .-,0P#.! 7&! J0'],97?#! ?,(O#! ]*!
#?7.#&$#! 9'! 9%#! $'&90,0*2lLBH! ! iO09%#0_! 9%#! $'O09! 0#PO8#.! 9'!
#&P'0$#!9%#!;$#!,)0##\#&9_!P7&.7&)!79!-,8!9''!]0',.!,&.!J,9#&9(*!
O&P,70p! PO09%#0! 9%#! $'O09! 0#PO8#.! 9'! k](O#! J#&$7(l! 9%#!
,)0##\#&92LLM! ! 6(#,0(*_! 8'\#! `O078.7$97'&8! P7&.! 9%#! .'$907&#<8!
#PP#$9!9''!JO&797?#!,&.!.#907\#&9,(!9'!9%#!.#J,097&)!#\J('*##!9'!
,(('-! ,! ?709O,(! J0#8O\J97'&! 9%,9! ,! .#J,097&)! #\J('*##!-7((! &'9!
^##J! %78! -'0.! 9'! J0'9#$9! 90,.#! 8#$0#98! ,&.! $'&P7.#&97,(!
7&P'0\,97'&_! J,097$O(,0(*!-%#0#! 9%#! ,$$'\J,&*7&)!&'&F$'\J#9#!
,)0##\#&9!78!'?#00#,$%7&)2LLB!

 

! ! Metito_! LMMH! W2A2! V789LBC. 2! +1j@A! BLCHM_! ,9! RDD! T$797&)! 1,09%X#]_! @&$2! ?2!
A$%(,$^_!GB!i2!AOJJ2!L.!LHH_!DBM!TA2V2:2e2!BHHHUU!T#\J%,878!,..#.U2!
!LBE.! See!Oce!North!America_!LMBM!W2A2!V7892!+1j@A!LCCLD_!,9!RLDFLY!T%'(.7&)!
9 .#P# ., 9 .#!%,9! & &9! -,8! ,](#! 9'! -'0^! P'0! $'\J#979'08! -7 %'O9! .7?O()7&)! 90,
8#$0#98_!,&._!9%#0#P'0#_!9%#!7&#?79,](#!.78$('8O0#!.'$907&#!.'#8!&'9!,JJ(*U2!
!LBG.! See! id.! ,9! RLBFLD! T&'97&)! 9%,9! 9%#k$0'88F8#((7&)! J0')0,\! '$$OJ7#.! ,9!
\ !Dw .,&9y8!97\#!,&.!)#&#0,9#.!'&(*!xIMM_MMM2MM!'P!J(,7&97PPy8!xD2G!
] &!,& 7 !
'89 !'P!.#P#&

O, !7((7' & ( 0#?#&O#8lU!TfO'9,9 '&8!'\799#.U2
!LBI.! Id.!,9!RLB2!
! ! See idLBH. ! .! ,9! RLY! T,&,(*h7&)! -%#9%#0! 9%#! 7&#?79,](#! .78$('8O0#! .'$907&#!
-'O(.!]#!,.?,&9,)#'O8!9'!9%#!J(,7&97PPU2!
! ! See! id2! , ! & 0 k ! lLLM. 9! RLI! T&'97&)! 9%# 7&89, $#8!-%# #! $'O098! $,&! ](O# J#&$7( ! ,&!
,)0##\#&9!O&.#0!@((7&'78!(,-U2!
!LLB.! See! id.! T,$^&'-(#.)7&)! 9%,9! kmOn&.#0! @((7&'78! (,-_! 9%#! 6'O09! %,8!
.78$0#97'&!9'!q](O#!J#&$7(<!'0!\'.7P*!,&!'?#0(*!]0',.!0#8907$97?#!$'?#&,&9lU2!
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Circuit!applying!Penns vania!Law!

@&! ,&'9%#0! $,8#! 7&?'(?7&)! ,! &'&F$'\J#9797'&! ,&.!
$'&P7.#&97,(79*!,)0##\#&9!9%,9!0#8O(9#.! 7&!,!],007#0! 9'!#\J('*##!
\']7(79*_! ,! %7)%F(#?#(! P''.! 7&.O890*! #b#$O97?#! -,8! ],00#.! P0'\!
#\J('*\#&9!-79%!,!$'\J#979'02LLL!!;&(*!8#?#&!J#'J(#!^&'-!%'-!
"%'\,8<!1&)(78%!/OPP7&8! )#9! 9%#70!&''^8!,&.! $0,&&7#8_! ,! $('8#(*!
^#J9! 90,.#! 8#$0#9_! ,$$'0.7&)! 9'! 9%#! ]0,&.<8! '-&#0_! =7\]'!
=,^#07#82LLD!!@&!Bimbo!Bakeries!USA,!Inc.,!v.!Botticella_LLY!9%#!6'O09!
'P!>JJ#,(8!P'0!9%#!"%70.!670$O79!#&P'0$#.!,!J0#(7\7&,0*!7&`O&$97'&!
,),7&89! 6%078! ='997$#((,_! P'0\#0! [7$#! Z0#87.#&9! 'P! ;J#0,97'&8! ,9!
=7\]'_!-%'! ,$$#J9#.! ,&! 'PP#0! 9'!-'0^! ,9! 07?,(!Q'89#882LLC! ! "%#!
6'O09! 'P! >JJ#,(8! P'0! 9%#! "%70.! 670$O79! )0,&9#.! ='997$#((,<8!
7&9#0('$O9'0*! ,JJ#,(! 'P! ,! J0#(7\7&,0*! 7&`O&$97'&! P'0! ,((#)#.!
\78,JJ0'J07,97'&!'P! 90,.#!8#$0#98! 788O#.!'&!i#]2!H_!LMBM!]*! 9%#!
P#.#0,(! .78907$9! $'O09! 7&! Z#&&8*(?,&7,2LLE! ! "%#! J0#(7\7&,0*!
7&`O&$97'&! 9%,9! 9%#! $'O09! 7&9#&.#.! 9'! (,89! 9-'! \'&9%8! (,89#.!
9%0'O)% !'O9 9%#!,JJ#,(_!9%#!0#\,&.!,&.!O(97\,9#!0#8'(O97'&2LLG!

"%#! P,$98! 7((O890,9#.! 9%,9! ='997$#((,_! ,! 6,(7P'0&7,! 0#87.#&9_!
-'0^#.! P'0! 9#&! *#,08! ,9! =7\]'! =,^#07#82LLI! ! ='997$#((,! 0'8#! 9'!
[7$#!Z0#87.#&9!'P!;J#0,97'&8!P'0!6,(7P'0&7,_!%,?7&)!0#8J'&87]7(79*!
P'0! P7?#! J0'.O$97'&! P,$7(797#8_! '?#08##7&)! J0'.O$9! fO,(79*_! $'89_!
(,]'0! 788O#8_! J0'.O$9! .#?#('J\#&9! ,&.! 8,(#8! J0'\'97'&_! ,&.!
9%70.! J,09*! \,&OP,$9O0#08! -%'! $'&90,$9#.! -79%! =7\]'2LLH!!
='997$#((,! %,.! ,$$#88! 9'! $'&P7.#&97,(! 7&P'0\,97'&! ,]'O9! =7\]'<8!
J0'.O$98!7&$(O.7&)!$'.#8!9'!P'0\O(,8!,&.!J0'$#88#8!P'0!J0'.O$98!
 

!LLL.! See!X7((7,\!:#O\,&_!A!Man!With!Muffin!Secrets,!but!No!Job!With!Them_!
:2e2!"@/1A!T>O)2!E_!LMBMU_!archived!at!%99Jdaa---2-#]$79,97'&2'0)aEE"(hfS?>!
T O887&)! 9%.78$ #! P,$9! 9%,9! 6%078! ='997$#((,! -,8! ],00#.! P0'\! 9,^7&)! ,! `']! ,9!
Q'89#88!=0,&.8!P'(('-7&)!%78!#\J('*\#&9!-79%!=7\]'!=,^#07#8U2!

P!J#'J(#!-%'!^&'-!%'-!"%'\,8<!\OPP7&8!
#

!LLD.! See! id.!T89,97&)! 9%#!&O\]#0!'
) 70!&''
! 2! EBD!i2
#9!9% ^8!,&.!$0,&&7#8U2!

D.!BML!TD.!6702!LMBMU2!
! ! See!id.!,
LLY

! ! See!id.
LLC. 9!BMY!T'O9(7&7&)!9%#!\,7&!788O#!7&!9%#!Bimbo!!$,8#U2!

! ! See!id. &U2!
LLE. !T#bJ(,7&7&)!9%#!J0'$#.O0,(!%789'0*!'P!9%#!Bimbo!$,8#U2!

'
! ! See!id. 2!
LLG. !T#bJ,&.7&)!OJ'&!9%#!(#&)9%!'P!9%#!J0#(7\7&,0*!7&`O&$97
LLI. !,9!BMC!T#b,\7&7&)!='997$#((,<8!97\#!,9!=7\]'!=,^#07#8U
!LLH.! See!id.!T.#9,7(7&)!='997$#((,<8!$,0##0!J,9%!,9!=7\]'!=,^#07#8U2!
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,&.!]O87&#88!890,9#)*2LDM!!='997$#((,!,(8'!%,.!,$$#88!9'!9%#!8#$0#98!
0#),0.7&)! "%'\,8<! 1&)(78%! /OPP7&8_! ,! J0'.O$9! 9%,9! 0#J0#8#&9#.!
%,(P!,!]7((7'&!.'((,08!7&!,&&O,(!8,(#8!7&$'\#!9'!=7\]'2LDB!

='997$#((,! 87)&#.! ,&! ,)0##\#&9! -79%! =7\]'! 7&! /,0$%! 'P!
LMMH! ,)0##7&)d! &'9! 9'! $'\J#9#! .70#$9(*! -79%! =7\]'! .O07&)! %78!
#\J('*\#&9p! &'9! 9'! O8#! '0! .78$('8#! $'&P7.#&97,(! '0! J0'J07#9,0*!
7&P'0\,97'&! .O07&)! '0! ,P9#0! %78! #\J('*\#&9p! ,&.! 9'! 0#9O0&! ,((!
.'$O\#&98!,9!9%#!#&.!'P!#\J('*\#&92LDL! !:'!\#&97'&!-,8!\,.#!
'P! 0#8907$97'&8! OJ'&! ='997$#((,<8! J'9#&97,(! J(,$#8! 'P! #\J('*\#&9!
-%#&!%#!-,8!&'! ('&)#0!-'0^7&)! P'0!=7\]'! ,&.! ,! $%'7$#! 'P! (,-!
J0'?787'&! 7&! 9%#! ,)0##\#&9! 8#(#$9#.! Z#&&8*(?,&7,! (,-2LDD! ! A'_!
#?#&!9%'O)%!='997$#((,!(7?#.!,&.!-'0^#.!7&!6,(7P'0&7,_!9%#!P#.#0,(!
$'O098! 7&!Z#&&8*(?,&7,!#b#0$78#.!.7?#0879*! `O078.7$97'&! F! #?#&!,8!
9%#! "%70.! 670$O79! &'9#._! k9%78! (797),97'&! 8##\8! '&(*! \,0)7&,((*!
0#(,9#.!9'!Z#&&8*(?,&7,2lLDY! !A7b!\'&9%8! (,9#0_!Q'89#88!=0,&.8_!,!
$'\J#979'0!'P!=7\]'_!'PP#0#.!='997$#((,!,!J'8797'&!7&!"#b,8!-%7$%!
%#!,$$#J9#.!7&!;$9']#0!LMMH!-79%!,!J(,&&#.!89,09!.,9#!'P!N,&O,0*!
LMBM2LDC!!='997$#((,!$'&97&O#.!9'!-'0^!P'0!=7\]'!9%0'O)%!9%#!#&.!
'P! LMMH2LDE! ! Q#! ,(8'! 87)&#.! ,&! ,)0##\#&9! -79%! Q'89#88! 7&!
V#$#\]#0! LMMH! 9%,9! %#! -'O(.! &'9! ]07&)! '0! .78$('8#! ,&*!
$'&P7.#&97,(! '0! J0'J07#9,0*! 7&P'0\,97'&! '0! 90,.#! 8#$0#98! P0'\!
=7\]'2LDG!

 

! ! See! B
,

LDM. imbo! Bakeries_! EBD! i2D.! ,9! BMC! T(7897&)! 9%#! 8#$0#98! 9'! -%7$%!
='997$#((,!- 8!J07?*U2!
! ! See!id. !LDB. !T$'\\#&97&)!'&!9%#!-'09%!'P!"%'\,8<!1&)(78%!/OPP7&8!9'!=7\]'
=,^#07#8U2!
! ! See!id. !%78!&'&F
$ #9#!$'&
LDL. !T.#(7&#,97&)!9%#!'](7),97'&8!9'!-%7$%!='997$#((,!,)0##.!7&
'\J 90,$9U2!
!LDD.! See!id.!TJ0'?7.7&)!\'0#!.#9,7(8!'P!9%#!&'&F$'\J#9#!,)0##\#&9U2!
!LDY.! See!id.!T#bJ(,7&7&)!-%*!9%#!W2A2!V78907$9!6'O09!P'0!9%#!1,89#0&!V78907$9!'P!
Z#&&8*(?,&7,! %,.! `O078.7$97'&! '?#0! 9%#! $,8#U2! !See!also!=7\]'!=,^#07#8! WA>_!
@&$2!?2!='997$#((,_!:'2!BMFMBHY_!LMBM!W2A2!V7892!+1j@A!EIHHM_!,9!RLY!T12V2!Z,2!i#]2!
H BMU!T.#9,7(7&)!-%*!9%#!$'O09 J ( ._!LM !%,.! #08'&, !,&.!8O]`#$9!\,99#0!`O078 7$97'&!
'?#0!9%#!$,8#U2!
! ! See! Bi 7P7$8! 'P! 9%#!
Q 88!= ,&
LDC. mbo! Bakeries_! EBD! i2D.! ,9! BMC! T,88#097&)! 9%#! 8J#$

! ! See id. ,9#!-79%!=7\]'U2!
'89# 0 .8<!'PP#0!9'!='997$#((,U2!
LDE. ! !,9!BME!T7.#&97P*7&)!='997$#((,<8!#&.!.
!LDG.! See!id.!TJ0'?7.7&)!'?#0?7#-!'P!,)0##\#&9U2!
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;&! N,&O,0*! Y_! LMBM_! ='997$#((,! 7&P'0\#.! =7\]'! 'P! %78!
7&9#&97'&!9'!(#,?#!9%#!$'\J,&*!'&!N,&O,0*!BC!]O9!=7\]'!=,^#07#8!
-,8! O&,-,0#! 'P! ='997$#((,<8! 7&9#&97'&! 9'!-'0^! P'0! Q'89#88! O&97(!
Q'89#88!,&&'O&$#.!8O$%!'&!N,&O,0*!BL2LDI! !X%#&!='997$#((,!-,8!
,8^#.!9'! (#,?#!=7\]'!'&!N,&O,0*!BD_$'\JO9#0! P'0#&87$8!8%'-#.!
9%,9!%#!,$$#88#.!9-#(?#!P7(#8!7&!9%709##&!8#$'&.8!,&.!9%#0#!-#0#!
87\7(,0! J,99#0&8! 'P! ,$$#88! 7&! 9%#!-##^8! J07'0_!-%7$%! 79! $'O(.! ]#!
$'&$(O.#.! 9%,9!='997$#((,!\,*!%,?#! $'J7#.! 8'\#! P7(#82LDH! ! @&! %78!
9#897\'&*! ,9! 9%#! J0#(7\7&,0*! 7&`O&$97'&! %#,07&)_! ='997$#((,!
,.\799#.! $'J*7&)! P7(#8! 9'! ,&! #b9#0&,(! .07?#_! ]O9! %#! \,7&9,7&#.!
9%,9!%#!-,8!J0,$97$7&)!%78!$'\JO9#0!8^7((8!9'!J0#J,0#!P'0!%78!&#-!
`']_!,!`O897P7$,97'&!9%,9!9%#!.78907$9!$'O09!.7.!&'9!P7&.!$0#.7](#2LYM!!
"%#! $'O09! 788O#.! ,! J0#(7\7&,0*! 7&`O&$97'&! '&! i#]0O,0*! H!
J0'%7]797&)!='997$#((,!P0'\!#\J('*\#&9!,9!Q'89#88!,&.!'0.#07&)!
9%#! 0#9O0&! 'P! $'&P7.#&97,(! ,&.! J0'J07#9,0*! 7&P'0\,97'&! 7&! %78!
J'88#887'&2LYB!!V#8J79#!,!907,(!'&!9%#!\#0798!9%,9!-,8!8$%#.O(#.!9'!
9,^#!J(,$#!7&!9%#!.78907$9!$'O09!'&!>J07(!BL_!='997$#((,!,JJ#,(#.!9%#!
.78907$9! $'O09<8! .#$787'&! 9'! 9%#! 6'O09! 'P! >JJ#,(8! P'0! 9%#! "%70.!
670$O792LYL! !"%#!J0#(7\7&,0*! 7&`O&$97'&!0#\,7&#.!7&!#PP#$9!.O07&)!
9%#! 7&9#0('$O9'0*! ,JJ#,(_! ,&.! 7&! NO(*! LMBM_! 9%#! ,JJ#((,9#! $'O09!
,PP70\#.! 9%#! .78907$9! $'O09<8! `O078.7$97'&! ,&.! .#$787'&! '&! 9%#!
J0#(7\7&,0*! 7&`O&$97'&_! ,&.! 0#\,&.#.! 9%#! $,8#! 9'! 9%#! .78907$9!
$'O09!P'0!$'&87.#0,97'&!'&!9%#!\#07982LYD!

"%#!,JJ#((,9#!$'O09!0#?7#-#.!9%#! P'O0! P,$9'08! 9%#!.78907$9!
$'O09! -#7)%#.! 7&! )0,&97&)! =7\]'! ,! J0#(7\7&,0*! 7&`O&$97'&d! TBU!
9%#! (7^#(7%''.! 'P! 8O$$#88! '&! 9%#! \#0798p! TLU! 9%#! 8OPP#07&)! 'P!
700#J,0,](#!%,0\!,]8#&9!9%#!)0,&9!'P!7&`O&$97'&p!TDU!-%#9%#0!9%#!
)0,&9!'P!0#(7#P!-'O(.!&'9!0#8O(9!7&!)0#,9#0!%,0\!9'!9%#!.#P#&.,&9!
9%,&! 9%#! J(,7&97PPp! ,&.! TYU! -%#9%#0! JO](7$! 7&9#0#89! P,?'0#.! 9%#!

 

! ! See! id #,?7&)!
=7\]'!=,^#0
LDI. .! T.#8$07]7&)! 9%#! $70$O\89,&$#8! 8O00'O&.7&)! ='997$#((,<8! (

! ! See!id.
7#8U2!
!,9!BMGFMI!T89LDH. ,97&)!9%#!P7&.7&)8!'P!=7\]'<8!P'0#&87$!#bJ#09U2!

!LYM.! See!id.!,9!BMI!T0#89,97&)!9%#!.78907$9!$'O09<8!P7&.7&)8U2!
! ! See!Bi ! 9%#!.78907$9! $'O09<8!
.78J'8797' !'
LYB. mbo!Bakeries_! EBD!i2D.! ,9! BMI! T8O\\,07h7&)

& 9 0
9 ,

& ! %#!\,99# U2!
!LYL.! See!id.!TJ0'?7.7&)!9%#!$'&9#b9!P'0! %#!$ 8#<8!,JJ#,(U2!
!LYD.! See! id.! ,9! BMY_! BBH! T89,97&)! 9%#! '?#0,((! J0'$#.O0,(! %789'0*! ,&.!
.78J'8797'&!'P!9%#!$,8#U2!
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0#(7#P2LYY! ! 4#),0.7&)! 9%#! P7089! P,$9'0_! P'(('-7&)! 9%#! Z#&&8*(?,&7,!
W&7P'0\! "0,.#! A#$0#98! >$9_! 9%#! .78907$9! $'O09! $'&$(O.#.! 9%,9!
='997$#((,!%,.!,$$#88! 9'! 90,.#! 8#$0#98!,&.! 9%,9! 79!-,8! (7^#(*! 9%,9!
=7\]'! -'O(.! ]#! ,](#! 9'! J0'?#! k,9! 907,(! 9%,9! ='997$#((,! -'O(.!
\78,JJ0'J07,9#! 9%#8#! 90,.#! 8#$0#98! 7P! ,(('-#.! 9'! -'0^! ,9!
Q'89#882lLYC! ! "%#! .78907$9! $'O09! &'9#.! 9%#0#! -,8! k,! 8O]89,&97,(!
(7^#(7%''._! 7P! &'9! inevitabilityl! 'P! ='997$#((,! .78$('87&)! 90,.#!
8#$0#982LYE! ! "%#! 907,(! $'O09! ,JJ(7#.! 9%#! 7&#?79,](#! .78$('8O0#!
.'$907&#! 9%,9! k,! J#08'&! \,*! ]#! #&`'7&#.! P0'\! #&),)7&)! 7&!
#\J('*\#&9! '0! $#09,7&! ,8J#$98! 'P! %78! #\J('*\#&9! -%#0#! 9%,9!
#\J('*\#&9! 78! likely! 9'! 0#8O(9! 7&! 9%#! .78$('8O0#! 'P! 7&P'0\,97'&_!
%#(.!8#$0#9!]*!,!P'0\#0!#\J('*#0_!'P!-%7$%!9%#!#\J('*##!),7&#.!
^&'-(#.)#! ,8! ,! 0#8O(9! 'P! %78! P'0\#0! #\J('*\#&9! 879O,97'&2lLYG!!
"%#!,JJ#((,9#!$'O09!&'9#.!9%,9!9%#!(7^#(7%''.!'P!.78$('8O0#!0,9%#0!
9%,&!798!7&#?79,]7(79*!-,8!9%#!,JJ0'J07,9#!89,&.,0.!P'0!P'0\7&)!,!
],878! P'0! )0,&97&)! ,! 9#\J'0,0*! 7&`O&$97'&! ,),7&89! 9%0#,9#&#.!
\78,JJ0'J07,97'&_! ,&.! &'9#.! PO09%#0! 9%,9! &'&F9#$%&7$,(_! ,8!-#((!
,8! 9#$%&7$,(! 8#$0#98_! ,0#! J0'9#$9#.! O&.#0! Z#&&8*(?,&7,! (,-2LYI!!
"%#! )0,&9! 'P! 7&`O&$97'&! 7&?'(?#8! ,! k%7)%(*! P,$9F8J#$7P7$! 7&fO70*l!
,&.!,!907,(!$'O09!%,8!9%#!.78$0#97'&!9'!#&`'7&!&#-!#\J('*\#&9!7P!
9%#! P,$98! k.#\'&890,9#! ,! 8O]89,&97,(! 9%0#,9! 'P! 90,.#! 8#$0#9!
\78,JJ0'J07,97'&pl! 9%O8! 9%#! .78907$9! $'O09! 7&! Bimbo! ,$9#.!
,JJ0'J07,9#(*! 7&! )0,&97&)! ,! J0#(7\7&,0*! 7&`O&$97'&_! ,&.! ,JJ(7#.!
9%#! $'00#$9! 89,&.,0.2LYH! ! >! k8OPP7$7#&9! (7^#(7%''._! '0! 8O]89,&97,(!
9%0#,9l!'P!.78$('87&)!90,.#!8#$0#98!8OPP7$#8!0,9%#0!9%,&!,!89,&.,0.!
'P!k?709O,(!7\J'887]7(79*l!'P!J#0P'0\7&)!9%#!&#-!`']!-79%'O9!8O$%!
 

! ! See!id.LYY. !,9!BMH!T$797&)!/7((#0!?2!/79$%#((_!CHI!i2D.!BDH_!BYG!TD.!6702!LMBMUU!
T0#89,97&)!9%#!P'O0!P,$9'08!0#fO70#.!P'0!,!J0#(7\7&,0*!7&`O&$97'&U2!
! ! See! id.! M 7 ! 9 ! (LYC. ,9!B HFBM! T8O\\,0 h7&) 9%#!.78907$ ! $'O09<8 ,&, *878!'P!=7\]'<8!
(7^#(7%''.!'P!8O$$#88!'&!9%#!\#0798U2!
! ! See! id.! ,9! BBM ! #%7&.! 9%#! .78907$9!LYE. ! T0#89,97&) 9%#! 0#,8'&7&)! ] $'O09<8!
$'&$(O87'&U!T$79,97'&8!'\799#.U!T#\J%,878!,..#.U2!
! ! BimboLYG. !Bakeries_! EBD! i2D.! ,9! BBMFBB! T$797&)!Bimbo!Bakeries_! LMBM! W2A2!
V7892!+1j@A!EIHHM_!,9!RDLFRDD!T$79,97'&8!'\799#.UU!T#\J%,878!,..#.U2!
!LYI.! See! id.! ,9! BBBFBL! T.78$O887&)! 9%#! J0'J#0! (#),(! 89,&.,0.! P'0! )0,&97&)! ,!
9 '0,0*! 7&` #&&8*(?,&7,!#\J O&$97'&! ,&.! &'97&)! 9%#! 0#,$%! 'P! Z (,-U! T$79,97'&8!
'\799#.U2!
!LYH.! See! id.! ,9! BBDFBY! T0#89,97&)! 9%#! ,JJ#((,9#! $'O09<8! 89,&.,0.! 'P! 0#?7#-!
0#),0.7&)!,!907,(!$'O09<8!.78$0#97'&!,&.!J0'?7.7&)!798!0#,8'&8!P'0!,PP70\7&)!9%#!
.78907$9!$'O09<8!%'(.7&)U2!
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.78$('8O0#_! .7$9O\! 7&! ,&! #,0(7#0! .#$787'&! 'P! 9%#! $70$O79! $'O09!
&'9-79%89,&.7&)2LCM!

"%#! ,JJ#((,9#! $'O09! P'O&.! 9%,9! 9%#! .78907$9! $'O09! .7.! &'9!
,]O8#! 798! .78$0#97'&! 7&! 798! J0#(7\7&,0*! .#9#0\7&,97'&! 9%,9!
='997$#((,<8! `']! ,9! Q'89#88!-'O(.! ]#! 8O]89,&97,((*! 87\7(,0! 9'! %78!
P'0\#0! #\J('*\#&9! ,9! =7\]'2LCB! ! "%#! P7&.7&)! 9%,9! ='997$#((,!
7&9#&.#.!9'!O8#!=7\]'<8!90,.#!8#$0#98!-,8!],8#.!OJ'&!8OPP7$7#&9!
#?7.#&$#_! 7&$(O.7&)!='997$#((,<8! P,7(O0#!9'!.78$('8#!%78!,$$#J9,&$#!
'P!%78!&#-!`']!9'!%78!$O00#&9!#\J('*#0_!%78!0#$#7J9!'P!$'&P7.#&97,(!
7&P'0\,97'&! -%7(#! 0#\,7&7&)! ,9! =7\]'_! ,&.! %78! $'J*7&)! 8O$%!
7&P'0\,97'&!P0'\!%78!-'0^!$'\JO9#0!'&9'!#b9#0&,(!.#?7$#82LCL!

"%#!7&`O&$97'&!$'O(.!9%#'0#97$,((*!%,?#!]##&!&,00'-#0_!,8!
='997$#((,! 8O))#898_!\#0#(*! J0'8$07]7&)!%78! O8#! 'P!=7\]'<8! 90,.#!
8#$0#98!0,9%#0!9%,&!],007&)!%78!#\J('*\#&9!,9!Q'89#88p!%'-#?#0_!
9%#!,JJ#((,9#!$'O09!P'O&.!9%,9!9%#!.78907$9!$'O09!.7.!&'9!,]O8#!798!
.78$0#97'&! 7&! 9%#! )0,&9! 'P! 9%#! ]0',.#0! 7&`O&$97'&! ,9! 9%#!
J0#(7\7&,0*! 89,)#2LCD! ! "%#! %,0\! 9'! ='997$#((,! 7&! J0'%7]797&)! %78!
#\J('*\#&9! ,9! Q'89#88! O&97(! 9%#! 907,(! '&! 9%#!\#0798! -'O(.! &'9!
'O9-#7)%! 9%#! )0#,9#0! 700#J,0,](#! %,0\! 9'! =7\]'! ,8! 9%#! .78907$9!
$'O09!.#9#0\7&#._!,(9%'O)%!9%#!,JJ#((,9#!$'O09!&'9#.!9%,9!7&!9%#!
#?#&9!9%,9!9%#!907,(!.#9#0\7&#8!9%,9!=7\]'!78!#&979(#.!9'!,!0#\#.*_!
8O$%!8%'O(.!&'9!kO&.O(*!7\J'8m#n!'&!='997$#((,<8!07)%9!9'!JO08O#!
%78! $%'8#&! '$$OJ,97'&2lLCY! ! i7&,((*_! 9%#! ,JJ#((,9#! $'O09! ,)0##.!
-79%! 9%#! 907,(! $'O09! 9%,9!,!)#&#0,(!JO](7$! 7&9#0#89!-,8!8#0?#.!]*!
)0,&97&)! ,! J0#(7\7&,0*! 7&`O&$97'&! 9'! J0'9#$9! 90,.#! 8#$0#98! ,&.!

 

!LCM.! See! id.! ,9! BBEFBG! T$797&)!V#&F",(F1h_! @&$2! ?2! A7#\#&8!6,J79,(!6'0J2_! CEE!
>2L.! BLBY_! BLDL! TZ,2! AOJ#02! 692! BHIHU! T#&! ],&$U! T0#,8'&7&)! 9%#!,JJ0'J07,9#!
89,&.,0.! 9%,9! 8%'O(.! ]#! ,JJ(7#.U2! ! "%#! "%70.! 670$O79! 7&!Bimbo! $(,07P7#.! 9%,9!
.7$9O\!P0'\![7$9,O(7$!6'2!?2!"7#\,&_!YHH!i2D.!LLG_!LDY!TD.!6702!LMMGU!-,8!&'9!
] &)!J0#$#.#&9!9%,9!9%#7&.7 !.78907$9!$'O09!8%'O(.!%,?#!,JJ(7#.!,8!,!89,&.,0.!7&!
9%#!7&89,&9!$,8#2!!See!id2!
! ! See Bi %*! 9%#!
.78907$9!$'O09
LCB. ! mbo! Bakeries,! EBD! i2D.! ,9! BBG! TJ0'?7.7&)! 9%#! 0#,8'&8! -

! 7
# , 7

.7.!&'9!,]O8#!798!.78$0#9 '&U2!
!LCL.! See!id.!,9!BBI!T0#$'O&97&)!^ *!P $9O,(!$%,0,$9#0789 $8!'P!9%#!$,8#U2!
! ! See id

'& 8!]
LCD. ! .! T)7?7&)! .#P#0#&$#! 9'! 9%#! 907,(! $'O09<8! .#9#0\7&,97'&! 'P! 9%#!
7&`O&$97 < 0#,.9%U2!
!LCY.! See!id.!,9!BBIFBH!T,&,(*h7&)!9%#!%,0\!$,O8#.!9'!='997$#((,!]*!7&`O&$97?#!
0#(7#PU2!
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OJ%'(.! ,! $'&P7.#&97,(79*! ,)0##\#&92LCC! ! "%#! $'O09! $'&$#.#.!
9%'O)%! 9%,9! 9%#0#! 78! ,&! ,..797'&,(! JO](7$! 7&9#0#89! 7&! #\J('*#08!
,&.!#\J('*##8!]#7&)!,](#!9'!%70#!,&.!-'0^!P'0!-%'\!9%#*!J(#,8#_!
,&.! 9%,9! 9%#! 07)%9! 'P! 9%#! #\J('*##! 78! .##\#.! \'0#! 87)&7P7$,&9!
9%,&!9% !,9!'P 9%#!#\J('*#0!]*!Z#&&8*(?,&7,!$'O0982LCE!

"%#! $'O09! ,JJ(7#.! 9%#! 7&#?79,](#! .78$('8O0#! .'$907&#! 9'!
#&`'7&! ='997$#((,<8! #\J('*\#&9! ,9! Q'89#88!-%#0#! ='997$#((,!-,8!
&'9! ]'O&.! ]*! ,! &'&F$'\J#9#! ,)0##\#&9!-79%! 0#8J#$9! 9'! PO9O0#!
#\J('*\#&92LCG! !"%78!'O9$'\#!-,8!O&O8O,(2LCI! ! @&!Papermaster_!
9%#! $'O09! 0#(7#.! OJ'&! 9%#! &'&F$'\J#9#! ,)0##\#&9<8! 700#J,0,](#!
%,0\!$(,O8#2LCH!!>(8'_!9%#!7&`O&$97'&!7&!Bimbo!-,8!],8#.!OJ'&!9%#!
k8OPP7$7#&9! (7^#(7%''.! '0! 8OPP7$7#&9! 9%0#,9l! 9%,9! ='997$#((,! -'O(.!
.78$('8#! $'&P7.#&97,(! 7&P'0\,97'&! 7&! ?7'(,97'&! 'P! %78!
$'&P7.#&97,(79*! ,)0##\#&9_! ,! J,097$O(,0(*! ('-! 89,&.,0.! P'0!
7&?'^7&)!9%#!7&#?79,](#!.78$('8O0#!.'$907&#2LEM!!6(#,0(*_!7&!Bimbo_!
9%#!$'O09!P'O&.!9%,9!='997$#((,<8!%,&.8!-#0#!&'9!fO79#!$(#,&!7&!9%#!
$'O09! 'P! #fO79*! 8#&8#_! 0#\7&78$#&9! 'P! 9%#! (,$^! 'P! P'09%07)%9&#88!
&'9#.! 7&!9%#!PepsiCo! $,8#2LEB! !='997$#((,<8!.'-&(',.7&)!'P!=7\]'!
P7(#8! -,8! J,097$O(,0(*! 8O8J#$9! .#8J79#! %78! ,88#09#.! `O897P7$,97'&!
9%,9!%#!-,8!J0,$97$7&)!%78!$'\JO9#0!8^7((8! 7&!J0#J,0,97'&! P'0!%78!
PO9O0#! `']2LEL! !:'&#9%#(#88_! 9%#! )0,&9! 'P! ,! 9#\J'0,0*! 7&`O&$97'&!
$#09,7&(*! -'0^#.! ,! ?#0*! 0#,(! ,&.! (7^#(*! O&#bJ#$9#.! %,0.8%7J!
OJ'&!]'9%!='997$#((,!,&.!Q'89#882LED! !=7\]'!-,8!&'9! $'&$#0&#.!
-79%!-%,9! ='997$#((,<8! &#b9_! 7P! ,&*_! #\J('*\#&9!\'?#!-'O(.! ]#!
'&$#!%#!0#87)&#.!O&97(!9%#*!,JJ0#%#&.#.!9%,9!%#!-,8!?,(O,](#!9'!
 

!LCC.! See!id. 9!BBH!T.#9#0\7&7&)!9%#!JO](7$!7&9#0#89!7&!9%#!\,99#0U2!
! ! See! id.! T.78$O887&)! 9 # \ & ! '

!,
LCE. % ! $' J#97 )! 7&9#0#898 ]#9-##&! #\J( *#08! ,&.!
#\J('*##8U2!
! ! See! B 7&)! 9%#! 7&#?79,](#!
.78$('8O0#!.'
LCG. imbo! Bakeries_! EBD! i2D.! ,9! BBMFBB! T,JJ(*

$907&#!,8!0#fO70#.!]*!Z#&&8*(?,&7,!(,-U2!
!LCI.! See!id.!T,JJ(*7&)!9%#!7&#?79,](#!.78$('8O0#!.'$907&#U2!
! ! See!IBM_!LMMI!W2A2!VLCH. 7892!+1j@A!HCCBE_!,9!RLH!T,$^&'-(#.)7&)!9%,9!]0#,$%!
'P!9%#!&'&F$'\J#9797'&!,)0##\#&9!-'O(.!700#J,0,](*!%,0\!@=/U2!
! ! See!Bimbo!B keries ! 9

#!. $ O , ,
LEM. a _! EBD i2D.!,9!BBEFBG! TOJ%'(.7&)! 9%#!.78907$ ! $'O09<8!
,JJ(7$,97'&!'P!9% 78 ('8 0#!89 &. 0.U2!
! ! See! PepsiCo_! CY! iLEB. 2D.! ,9! BLEG! T#\J%,87h7&)! #\J('*##<8! (,$^! 'P!
P'09%07)%9&#88U2!
! ! See!Bim 8!`O897P7$,97'&!
P '-&(',.
LEL. bo!Bakeries,!EBD!i2D.!,9!BMI!T#bJ(,7&7&)!.#P#&.,&9<
'0!. 7&)!$'\J,&*!P7(#8U2!
!LED.! See!id.!,9!BBIFBH!T&'97&)!9%#!8#07'O8&#88!'P!,&!7&`O&$97'&U2!
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,JJ(7#8!%7\8#(P!9'!,l!&#-!`']2LEI!!@&!9%78!$,8#_!9%#!P#.#0,(!.78907$9!
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Bankruptcy! Protection_! =;A";:! S+;=1_! N,&2! BL_! LMBL_! archived! at!
%99Jdaa---2-#]$79,97'&2'0) J !PaEEWD 1>A$!T.#8$07]7&)!Q'89#88<!J(,&8!9'!P7(# '0!
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.7?#0879*! ,$97'&8! ,0#! 9%#! 0O(#8! 'P! 9%#! P'0O\! 89,9#! ,&.! 9%,9!
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,)0##\#&9!0#),0.7&)!7&9#((#$9O,(!J0'J#09*!7&$(O.#.!,!J0'%7]797'&!
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DB2!
\#&9U2!

LIL.
!LID.! See!id.!,9!BDDFDY!T#?,(O,97&)!=,0&#99<8!,0)O
! ! See! As OJJ2!
, .!9%#!J0#
LIY. pect! Software_! GIG! i2! A L..! ,9! BDYFDC! T.#&*7&)! \'97'&! 9'!
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=(,$^]#00*_! (#P9!%78! (,J9'J!,9! 9%#!$'\J,&*_!,&.!]'b#.!,((!>8J#$9!
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,)0##\#&92DLY! ! @&! 9%#! ,]8#&$#! 'P! 9%#! 7&#?79,](#! .78$('8O0#!
.'$907&#_! #\J('*#08! \,*! &'9! 0#,$%! P'0-,0.! ,&.! $'&90'(!
.#J,097&)! #\J('*##8! -79%! 9%78! 9%#'0*! 9%,9! $'&?#098! 0#8907$97?#!
,)0##\#&98! 7&9'! 0#90',$97?#! &'&F$'\J#9#! ,)0##\#&982DLC! ! "%#!
$,8#8! $(#,0(*! 0#P(#$9! ,! 0,&)#! 'P! 7&$'&8789#&$7#8! 7&! 0#$')&797'&! 'P!
7&#?79,](#! .78$('8O0#_! ,&.! 7&! 9%'8#! `O078.7$97'&8! 9%,9! .'_! -%,9!
,\'O&98! 9'! ,&! ,$97'&,](#! $(,7\_! ,&.! 897((_! 9%#0#! ,0#! #?#&! ?,89!
.7PP#0#&$#8!7&!0#\#.7#82DLE!!:'9%7&)!78!J0#.7$9,](#!7&!9%#8#!$,8#8_!
 

! ! See!De s !
U2!

DLB. gus a_!LGG!i2!>JJ<b!,9!CDC!T89,97&) 0#,8'&8!9%#!J(,7&97PP! P7(#.!9%#!
,$97'&
! ! See! id.! , P !DLL. 9! CDC! T8O))#897&)! 9%#! J(,7&97P <8! O(9#07'0! \'97?#8 P'0! ]07&)7&)!
8O79U2!
!DLD.! See! id.! T'O9(7&7&)! 9%#! 0#,8'&7&)! P'0! .#&*7&)! J(,7&97PP<8! $(,7\! O&.#0!
7&#?79,](#!.78$('8O0#!J#0!/7$%7),&!(,-U2!!@&!,!0#$#&9!$,8#!P0'\!,!P#.#0,(!.78907$9!
$'O09! 7&!6,(7P'0&7,_! Ikon!Office!Solutions,! Inc.!v.!Rezente_! 9%#!$'O09!'O9(7&#.! 798!
9,^#! '&! $,O8#8! 'P! ,$97'&! 0,&)7&)! P0'\! \78,JJ0'J07,97'&! 'P! 90,.#! 8#$0#98_!
7&9#0P#0#&$#!-79%!J0'8J#$97?#!#$'&'\7$!0#(,97'&8_!]0#,$%!'P!.O9*!'P!('*,(9*!,&.!
P7.O$7,0*! .O9*_! ,&.! O&P,70! $'\J#9797'&! O&.#0! 6,(7P'0&7,! (,-2! ! @^'&! ;PP7$#!
A'(O97'&8_! @&$2! ?2! 4#h#&9#_! :'2! LdBMFBGMY! X=A! 3N/_! LMBM! W2A2! V7892! +1j@A!
BDYGCG_! ,9! RLFBE! T12V2! 6,(2! V#$2! H_! LMBMU2! ! "%#! $'O09! \,.#! $(#,0! 9%,9!
\78,JJ0'J07,97'&! 'P! ,! 90,.#! 8#$0#9! 0#fO70#8! ,! 8%'-7&)! 'P! ,$9O,(!
\ JJ0'J07,97'&!

0
78, ,&.! 9%,9! 9%#! 89,9#! 89,9O9#_! 6W"A>_! J0'?7.#8! ,&! #b$(O87?#!

0#\#.*!P' !9%#!$'&.O$9!#&$'\J,88#.!]*!9%#!89,9O9#2!!See!id.!,9!RBH2!
!DLY.! See!Degussa_!LGG!i2!>JJ<b!,9!CDB_!CDC!T.78$O887&)!7\J(7$,97'&8!'P!%,?7&)!
\#0#(*! , $'&P7.#! &97,(79*! ,)0##\#&9Up! Bimbo! Bakeries_! EBD! i2D.! ,9! BMC!
T.#8$07]7&)!$'&P7.#&97,(79*!,)0##\#&9!87)&#.U2!
!DLC.! See!Degussa_!LGG!i2!>JJ<b!,9!CDC!T8O))#897&)!V#)O88,<8!\'97?,97'&!-,8!
9 &90'(! .#
fO,(79*U2!
'! $' J,097&)! #\J('*##8! .O#! 9'! 9%#70! '-&! J''0! 8,(#8! ,&.! J0'.O$9!

!DLE.! See! id.! ,9! CDE! T%'(.7&)! 9%,9! V#)O88,<8! ,JJ#,(! 0#),0.7&)! 9%#! 7&#?79,](#!
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#b$#J9! P'0! 9%#! $'898! ,88'$7,9#.! -79%! (797),97'&! 7&$(O.7&)! 9%#!
P7&,&$7,(! ,&.! J0'P#887'&,(! 9'((! '&! .#J,097&)! #\J('*##82DLG! ! "%#!
P'0\#0!#\J('*#08!-7&!#?#&!7P!9%#*!.'!&'9!J0#?,7(!7&!$'O09!P'0!9%#!
$'898! ,&.! #PP#$98! 9'! #\J('*##8! .#P#&.7&)! 9%#8#! $,8#8! ,0#!
7&$0#.7](*!%7)%2DLI! !"%#!&#-!#\J('*#08!,0#!,(8'! 7\J,$9#._!87&$#!
9%#70!&#-!%70#!78!]#&$%#.!O&97(!PO09%#0!&'97$#_!&#$#8879,97&)!,!&#-!
890,9#)*! P'0! 9%#\!,8!-#((_!\,*]#! #?#&! ,! 0#J(,$#\#&9! %70#! c,&.!
PO09%#0_! 9%#*! \,*! ]#! ,! $'F.#P#&.,&9! 7&! 9%78! (797),97'&2DLH! ! "%#!
$,8#8! ,(8'! 7((O890,9#! 9%#! 7&&'?,97'&! ,&.! 9,(#&9! ),J8! 9%,9! ,0#!
'J#&7&)d! 9%#! Aspect! $,8#! \,^#8! /,88,$%O8#998! ,! \O$%! (#88!
,990,$97?#! 0#87.#&$#! P'0! \,89#0! 7&&'?,9'08! 9%,&! 6,(7P'0&7,! '0!
/7$%7),&! -%#0#! #\J('*##8! ,0#! &'9! 8'! $'&890,7&#.! P0'\! `']!
\']7(79*2DDM! ! NO078.7$97'&8! 9%,9! ,JJ(*! 9%#! .'$907&#! 'P! 7&#?79,](#!
.78$('8O0#!,0#!0O]]#0!89,\J7&)!,&!#\J('*#0<8!J'8797'&!9%,9!9%#0#!
78!.,&)#0!'P!90,.#!8#$0#98!]#7&)!(#,^#.!#?#&!7&!9%#!,]8#&$#!'P!0#,(!
J0''Pp! 9%#*! ,0#_! 7&! ,! 8#&8#_! ,(('-7&)! ,! J0#8O\J97'&! 'P!
\78,JJ0'J07,97'&!,&.!700#J,0,](#!%,0\!,&.!#&`'7&7&)!#\J('*##8!
P0'\!-'0^7&)!-79%'O9! ,! 8,978P,$9'0*! P,$9O,(! 8%'-7&)_! $0#,97&)! ,!
9'9,(! $'&890,7&9! '&! #\J('*\#&9! -%#&! \O$%! (#88! 0#8907$97?#!
\#9%'.8!$'O(.!,$%7#?#!9%#!#\J('*#0<8!(#)797\,9#!)',(82DDB!

 

.78$('8O0#! .'$907&#! -,8! &'9! P07?'('O8Up!Bimbo! Bakeries_! EBD! i2D.! ,9! BBIFBH!
T,JJ(*7&)! 7&#?79,](#! .78$('8O0#! .'$907&#! 9'! P7&.! 9%,9! %,0\! 'P! 90,.#! 8#$0#9!
.78$('8O0# 'O9-#7

979' !
! )%#.! %,0\! 'P! #\J('*##! &'9! ]#7&)! ,](#! 9'! -'0^! P'0!

$'\J# 0U2
!DLG.! See!Degussa_!LGG!i2!>JJ<b!,9!CDBFDL!T%7)%(7)%97&)!,!$(,7\!P'0!,99'0&#*<8!
P##8Up! Bimbo! Bakeries,! EBD! i2D.! ,9! BBI! T#b#\J(7P*7&)! J0'P#887'&,(! 9'((! '&!
.#J,097&) #\J('*#! #8! -%#0#! $'O09! 9#\J'0,07(*! 0#8907$9#.! 8#&7'0! #b#$O97?#!
P0'\!-'0^7&)!P'0!$'\J#979'0U2!
! ! See! Degussa_! LGG! iDLI. 2! >JJ<b! ,9! CDB! T0#\,0^7&)! '&! 9%#! .78J,079*! 'P! 9%#!
7\J,$9!'P!(797),97'&!'&!7&.7?7.O,(8!,8!$'\J,0#.!9'!$'0J'0,97'&8U2!
! ! See!Bimbo!Bakeries_!EBD!DLH. i2D.!,9!BBIFBH!T&'97&)!8#&7'0!#b#$O97?#!$'O(.!
&'9!]#)7&!&#-!#\J('*\#&9!P'0!,9!(#,89!#(#?#&!-##^8U2!
!DDM.! Compare!Aspect!Software_!GIG!i2!AOJJ2!L.!,9!BLE!TP,?'07&)!J0'9#$97'&!'P!
90,.#!8#$0#98!0,9%#0!9%,&!#\J('*##<8!P0##.'\!9'!-'0^!-%#0#!%#!$%''8#8U_!with!
S ero_! BIG (2! >JJilgu ! 6, 2! Y9%! ,9! EL! T#b#\J(7P*7&)! 6,(P'0&7,<8! $'&8789#&$*! 7&!
P,?'07&)!'J#&!$'\J#9797'&!,&.!#\J('*##!\']7(79*U2!
!DDB.! See,!e.g._!Degussa_!LGG!i2!>JJ<b!,9!CDYFDE!T.78$O887&)!9%#'0*!'P!7&#?79,](#!
.78$('8O0#! ,&.! 90,.#! 8#$0#98Up! Bimbo! Bakeries_! EBD! i2D.! ,9! BBM! T,&,(*h7&)!
7&#?79,](#!.78$('8O0#!7&!#\J('*\#&9!$'&9#b9U2!
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@[2!"%#!V#?#('J7&)!S,J8d!;JJ'09O&79*_!6'\J#9797?#&#88!,&.!
@&&'?,97'&!

. 2 

A.!Introduction!

"%#! J'7&9! 'P! 90,.#! 8#$0#9! (,-! 78! 9%#! #&$'O0,)#\#&9! 'P!
7&&'?,97'&! ,&.! 7&?#&97'&2DDL! ! "0,.#! 8#$0#9! (,-! PO&.,\#&9,((*!
8OJJ'098!0#8#,0$%!,&.!.#?#('J\#&9_!,&.!9%O8!78!,88'$7,9#.!-79%!
7&$0#,8#.!#$'&'\7$!#PP7$7#&$*2DDD!!"%#!(#),(!P0,\#-'0^!P'0!90,.#!
8#$0#98! 87\O(9,&#'O8(*! #89,](78%#8! 7&$#&97?#8! 9'! 7&&'?,9#! ]*!
J0'?7.7&)!,!(#),(!\#$%,&78\!9'!$,J9O0#!9%#!]#&#P798!'P!9%#!-'0^_!
-%7(#! 9#&.7&)! 9'! 8OJJ0#88! 7&P'0\,97'&! P0'\! 9%#! JO](7$2DDY! ! "%#!
,88#98!J0'9#$9#.!]*!90,.#!8#$0#98_!#8J#$7,((*!7&!9%#!9#$%!7&.O890*_!
,0#! #?#0! \'0#! 7&9,&)7](#DDC! ,&.! .7PP7$O(9! 9'! 8#$O0#! -%7(#!
#\J('*##8!,0#!#?#0!\'0#!\']7(#_!,9F-7((_!-79%'O9!97#8!,&.!\'0#F
9%,&F0#,.*! 9'! $,9$%! 9%#! &#b9! ]0#,^2DDE! ! >&.! 9'! 9%#! #b9#&9!
`O078.7$97'&8!?,0*!'&!9%#70!,$$#J9,&$#!'P!9%78!.'$907&#!T9%'8#!9%,9!
.'!$,&&'9!#?#&!,)0##!'&!,!89,&.,0.U_! P'0O\!8%'JJ7&)!,&.!\'0#!
]#$'\#! 9%#! &'0\_! ,((! $'\]7&#! 9'! 0,78#! 078^8! P'0! (797),&98! 9'!
O&,$$#J9,](*!%7)%!(#?#(82DDG!!"0,.#!8#$0#9!J0'9#$97'&_!$,0##08!,&.!
7&&'?,97'&! ,0#! ,((! '&! 9%#! (7&#2DDI! ! "%78! 78! 9%#! J#0P#$9! 89'0\! 7&!
-%7$%! 9'! 8##! ),J8! .#?#('J7&)! 7&! 'JJ'09O&79*_! $'\J#9797?#&#88!
,&.!7&&'?,97'&_!,&.!,8^!-%,9!$'O(.!]#!.'&#!9'!]#99#0!$'&90'(!078^!
 

! ! See KeDDL. ! wanee! Oil_! YBE! W2A2! ,9! YIL! T$797&)! 9%#! Z#&&8*(?,&7,! AOJ0#\#!
6'O09<8!&'9,97'&!'P!9%#!7\J'09,&$#!'P!90,.#!8#$0#9!J0'9#$97'&U2!
! ! See !T8#997 )!P'09DDD. !id. & %!9%#!$'&&#$97'&!]#9-##&!90,.#!8#$0#9!J0'9#$97'&!,&.!
9%#!8O]87.7h,97'&!'P!0#8#,0$%!,&.!.#?#('J\#&9!,&.!#$'&'\7$!#PP7$7#&$*U2!
! ! See!" 9!B!T#bJ(,7&7&)!9%#!0'(#!'P! 90,.#!8#$0#98! 7&!
# 07&)!7& 7
DDY. Q;/>A_!supra!&'9#!CL_!,
&8O &'?,97'&! &!9%#!W&79#.!A9,9#8U2!
!DDC.! See! +#'&,0.! @2! :,^,\O0,_! Intangible! Assets! and! National! Income!
Accounting! D! Ti#.2! 4#82! =,&^! 'P! Z%7(,2_! X'0^7&)! Z,J#0! :'2! MIFLD_! LMMIU!
archived! at! %99Jdaa---2-#]$79,97'&2'0)aEEX0`X6O'! TJ'7&97&)! 'O9! 9%#! ?,89!
$%,&)#8! 9'! 9%#! W2A2! #$'&'\*! 87&$#! BHEM!-79%!\,88! J0'.O$97'&! ,&.! 9,&)7](#!
7&?#89\#& )! (#89! ]#$'\7& 8! 7\J'09,&9! 0#(,97?#! 9'! 7&9,&)7](#! 8#0?7$#! J0'.O$98!
,&.!7&?#89\#&9U2!
! ! See _!suprDDE. !>(\#(7&) a!&'9#!CD_!,9!HD!T.78$O887&)!9%#!$%,&)#8!7&!9%#!9*J7$,(!
-'0^!#&?70'&\#&9U2!
! ! See pra!&DDG. !A$%,((#0_!su '9#!BLE_!,9!GIMFIB!T,..0#887&)!9%#!.7PP7$O(97#8!P,$#.!
]*!$'O098!J,097$O(,0(*!-79%!0#),0.!9'!?#&O#!.78JO9#8U2!
!DDI.! See!>(\#(7&)_!supra!!&'9#!CD_!,9!HDFHY!T#&O\#0,97&)!9%#!?,07'O8!J,097#8!
,&.!7&9#0#898!7&?'(?#.!7&!90,.#!8#$0#9!.78JO9#8U2!
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,&.!,(7)&! 7&9#0#8982! !;?#0]0',.! $'&890O$97'&!'P! 90,.#! 8#$0#9! (,-!
,&.! @V! 9%#'0*! &#),97?#(*! 7\J,$98! #\J('*##8! ,&.! .#&7#8! 9'! 9%#!
JO](7$! 9%#! PO((! ]#&#P798! 'P! 7&&'?,97'&82DDH! ! X%,9! 8%'O(.! 9%#!
89,&.,0.!]#!P'0!9%78!9%#'0*_!7P!,9!,((r!

B.!The!Decision!of!Whether!to!Recognize!or!Repudiate!the!
Inevitable!Disclosure!Doctrine!

@&!\,&*!-,*8_!-#!,0#!,9! ,! $0797$,(! `O&$9O0#!'&! 9%78! 788O#2!!
"%#!&'?#(9*!'P!PepsiCo! 78!)'&#_!,&.!.O#!9'!$'&87.#0,](#!$%,&)#8!
]'9%!7&!9%#!$'&9#&9!,&.!$'\J'8797'&!'P!-'0^!,&.!-'0^P'0$#_!%'-!
8%'O(.! `O.)#8! .#$7.#! J(,7&97PP8<! \'97'&8! P'0! #fO79,](#! 0#(7#PrDYM!!
X79%'O9! ,.?'$,97&)! P'0! ,! $'\J(#9#! ,]0'),97'&! 'P! 9%78! .'$907&#_!
-#! .'! 8O))#89! 9%,9! $#09,7&! P,$9'08! $'&8789#&9(*! #\#0)#! 7&! 9%#8#!
$,8#8!9%,9!.#8#0?#!$'&87.#0,97'&!7&!9%#!.#$787'&!\,^7&)!J0'$#882!!
@&! 'O0! P0##F\,0^#9! 8*89#\_!\'89! #\J('*##8! ,0#! ,9F-7((_!-79%'O9!
.#P7&#.!]#&#P79!J(,&8_!0#(7,&9!7&89#,.!\#0#(*!'&!J'09,](#!J#08'&,(!
0#970#\#&9!,$$'O&98_!,&.!9%#0#P'0#!-79%'O9!,&*!\#,&7&)PO(!89,^#!
'0!8#&8#!'P! `']! 7&?#89\#&9!,&.!8#$O079*2DYB! !"%'O)%!9%#*!,0#!,9F
-7((_! 9%#*! \,*! %,?#! 87)&#.! &'&F$'\J#9#! ,&.! '9%#0! 8O$%!
,)0##\#&98_! 9%,9! \,*! '0! \,*! &'9! ]#! ?'7._! ,&.! 9%#! 7&#?79,](#!
.78$('8O0#! .'$907&#! 78! ,&! ,99#\J9! 9'! $'?#0! 9%,9! 078^_! ,8! 79!
#PP#$97?#(*!]#$'\#8!,!.#!P,$9'!J'89F#\J('*\#&9!$'?#&,&9!&'9!9'!
$'\J#9#2DYL! ! 6'O098! 8%'O(.! &'9! 0#,.! 7&9'! ,9F-7((! #\J('*\#&9!
0#(,97'&8%7J8!9#0\8!9%,9!#\J('*##8!.7.!&'9!,)0##!9'2!!6'\J,&7#8!
,0#! 90*7&)! 9'! 89,*!,%#,.!'P! $'\J#9797'&_!\,0^#9!.#\,&.8_!,&.!,!
%'89!'P!'9%#0!?,07,](#8!,8! 9%#*!#&90O89!9%#70!,88#98! 9'!9%#8#!8#(PF
8,\#! #\J('*##82DYD! ! >&.! 9%#&! 9%#! 8OJ#0F9,(#&9#.! #\J('*##!
 

! ! See !&'9# ,DDH. !3'%_!supra !BME_! 9!DMI!&2LMI!T&'97&)!9%,9!#\J('*##8!,0#!%O09!
]*!9%#!O&$#09,7&!89,9O8!'P!90,.#!8#$0#9!(,-U2!
! ! See >(\#(7&)_! supra! &'9#! CD_! ,9! HD! TJ0'?7.7&)! 9 9! 9% $%,&)7&)!-'0^

!90 2!
DYM. ! %, #! !
#&?70'&\#&9!78!0#8J'&87](#!P'0!9%#!078#!7& ,.#!8#$0#9!(797),97'&U
!DYB.! See! At"Will! Employment! Lawyers_! +1S>+/>"6Q_! archived! at!
%99Jdaa---2-#]$79,

9
97'&2'0)aEE$8OfY"(! T.#P7&7&)! ,9! -7((! #\J('*\#&9!

%7)%(7)%97&)!9%,9! %#*!%,?#!9%#!07)%9!9'!P0##(*!fO79!9%#70!`']8!,9!,&*!97\#U2!
!DYL.! See!EarthWeb_!GB!i2!AOJJ2!L.!,9!DMH!T&'97&)!9%,9!$,8#8!%,?#!J0'%7]79#.!
# '*## '0^7\J( 8! P0'\! - &)! P'0! $'\J#979'08! #?#&! -%#&! 9%#0#! 78! &'9! ,! &'&F
$'\J#9#!,)0##\#&9U2!
!DYD.! See!",*('0_!supra!&'9#!DH_!,9!YIG! T#bJ(,7&7&)! 9%,9!#\J('*#08!.#870#! 9'!
^##J!9%#70!#\J('*##8!]#$,O8#!9%#*!),7&!?,(O,](#!7&P'0\,97'&!7\J'09,&9!-%#&!
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.#J,098_!,&.!-'08#_!9'!,!$'\J#979'02! !6'\J,&7#8!8#&8#!9%,9!9%#*!
$,&&'9!$,J79,(7h#!'&!7&&'?,97'&8!]#$,O8#!'P!9%78!078^!'P!7&#?79,](#!
.78$('8O0#!,&.!('88!'P!9%#8#!90,.#!8#$0#98!9'!$'\J#979'082DYY! !e#9!
9'! 9%#!#b9#&9! 9%#!.'$907&#! 78! 7\J'8#.!ex!post! facto! T7&!#88#&$#!,!
9#0\! '0! $'&.797'&! 'P! #\J('*\#&9! &'9! ,)0##.! 9'! ,9! 9%#! 'O98#9U_!
#\J('*##8!P7&.!'O9!,P9#0!9%#70!.#J,09O0#!9%,9!9%#*!,0#!&'9!,](#!9'!
$,J79,(7h#!'&! 9%#70! #.O$,97'&!,&.!#bJ#07#&$#! 9'! $'\J#9#! P'0! 9%#!
]#89!`']8!,9!9%#!9'J!-,)#82DYC!!>&.!#\J('*#08!\,7&9,7&!9%#!89,9O8!
fO'2DYE!

e#9! -%,9! %,JJ#&8! -%#&! 6,(7P'0&7,! T,&.! '9%#0! (7^#!
`O078.7$97'&8U! 0#PO8#8! 9'! 0#$')&7h#! 9%#! 7&#?79,](#! .78$('8O0#!
9%#'0*d! $'O(.!6,(7P'0&7,<8! 89,&$#!]#!,!\,`'0! $'&907]O97&)! 0#,8'&!
P'0! A7(7$'&! [,((#*<8! -7(.(*! 8O$$#88PO(! 89,09FOJ! $O(9O0#rDYG! ! ZO9!
,&'9%#0!-,*d!7P!*'O!-#0#!,!8OJ#0F9,(#&9#.!-'0^#0_!-%#0#!-'O(.!
*'O! (7^#(*! ]#)7&! *'O0! $,0##0d! 6,(7P'0&7,_! -%7$%! J0'\'9#8!
#\J('*##! \']7(79*g'0! ,&! 7&#?79,](#! .78$('8O0#! `O078.7$97'&_!
-%7$%! ,0#! J0'9#$97?#! 'P! #\J('*#0! $(,7\8rDYI! ! X%#9%#0! 9'!
0#$')&7h#!'0!0#JO.7,9#!9%78!.'$907&#!$,&!,9! 97\#8!]#!,!$('8#!$,((_!
]O9!7&!\,&*!7&89,&$#8_!9%#0#!78!,&!,8J#$9!9'!9%#!.'$907&#!\'0#!(7^#!
,!8-'0.!,),7&89!#\J('*##8!9%,&!,!8%7#(.!9'!J0'9#$9!#\J('*#082DYH!!
"%#! 89,^#8!,0#!#?#0!%7)%#0! 7&! 8O$%! 8#$9'08!,8! 9#$%&'(')*!-%#0#!

 

$'&87.#07&)!9%#!8J##.!'P!7&&'?,97'&!7&!9%#!%7)%!9#$%!7&.O890*U2!
!DYY.! See! ",*('0_! supra! &'9#! DH_! ,9! YIG! T,..0#887&)! 9%#! ('88! 9%,9! J0#?7'O8!
# '*#0 &!#\\J( 8!P,$#!-%# J('*##8!(#,?#!,&.!0#9,7&!?,(O,](#!^&'-(#.)#!9%,9!$,&!
]#!O8#.!7&!9%#70!8O]8#fO#&9!#\J('*\#&9U2!
! ! See!A upra!& ! #70!DYC. 9#-,09_!s '9#!IG_!,9 EED!T89,97&)!9%,9!)7?#&!9% #bJ#07#&$#_!
#\J('*##8!8%'O(.!&'9!]#!(7\79#.!-%#&!8##^7&)!9'!$%,&)#!J'8797'&8U2!
!DYE.! See! A9#-,09_! supra! &'9#! IG_! ,9! EED! T8O))#897&)! 9%,9! 9%#! 7&#?79,](#!
.78$('8O0#! .'$907&#! P,?'08! #\J('*#08! 7&! \,7&9,7&7&)! 9%#70! -'0^J(,$#!
#&?70'&\#&9!-%7(#!(7\797&)!#\J('*##8U2!
! ! See!Wh 2 0 % $ !

07&#U2!
DYG. yte_!BLC!6,( !4J9 !,9!LIB!TJ0'$(,7\7&)!9 ,9!9%#! 'O09 0#`#$98!9%#!
7&#?79,](#!.78$('8O0#!.'$9
! ! See! idDYI. .! T0#`#$97&)! 9%#! 7&#?79,](#! .78$('8O0#! 9%#'0*! ,&.! J0'9#$97&)!
#\J('*##8U2!
!DYH.! See!id.!T89,97&)!9%,9!9%#!7&#?79,](#!.78$('8O0#!.'$907&#!$0#,9#8!,!$'?#&,&9!
&'9! 9'! $'\J#9#! ,P9#0! 9%#! P,$9! ,&.! 0#8907$98! #\J('*##! \']7(79*_! 9%#0#P'0#!
\,^7&)!79!$'&90,0*!9'!JO](7$!J'(7$*U2!
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7&&'?,97'&!78!9%#!.07?#0_!,&.!90,.#!8#$0#98!,&.!`']!\']7(79*!,0#!8'!
$'\\'&2DCM!

C.!The!Lack!of!Judicial!Standards!and!Predictability!as!to!the!
Meaning!of!‘Inevitable’!is!Especially!Detrimental!to!Departing!

Employees!

"%#! $,8#! 0O(7&)8! ,0#! '89#&87](*! ],8#.! '&! 9%#! %7)%#89! 'P!
J0'],]7(797#8d! that! the! misappropriation! of! trade! secrets! is!
inevitableg*#9! 78! 9%78!0#,((*!8'rDCB! !"%#0#! 78!8O$%! (799(#!#?7.#&$#!
9'! -'0^! -79%! ,9! 9%#! J0#F907,(! 89,)#! 'P! (797),97'&2DCL! ! NO.)#8! ,0#!
-'0^7&)! P0'\!],0#! ,88#097'&8! 'P! 90,.#! 8#$0#98! 9%,9! ,0#!\'0#! '0!
(#88! $(',^#.! 7&! J0'9#$97?#! '0.#08_! ,&.! 0#(7,&9! \,7&(*! '&!
#\J('*#08<! ,88#097'&8! 'P!-%,9! 79! 78! 9%,9! #\J('*##8! ,0#! )'7&)! 9'!
7&#?79,](*! .78$('8#2DCD! ! "%#! PO((! 0#$'0.! %,8! &'9! ]##&! .#?#('J#.!
T&'0! 78! 79! (7^#(*! 9%,9! 9%#! P,$98! -7((! ]#! .#?#('J#.! 87&$#! 9%#! ?,89!
\,`'079*!'P!8O$%!$,8#8!8#99(#U!]#$,O8#!7&#?79,](#!.78$('8O0#!78!P7089!
0,78#.!'&!,!J0#F907,(!\'97'&2DCY!!"%78!788O#!78!PO09%#0!#b,$#0],9#.!
]*!9%#!P,$9!9%,9!8'097&)!9%0'O)%!-%,9!78!J0'J07#9,0*aJ0'9#$9,](#_!
,&.!-%,9!78!&'9_!78!#8J#$7,((*!.7PP7$O(92DCC!!"%#!0#$'0.8!,0#!0#J(#9#!
-79%!0#$79,97'&8!'P!#\J('*#08<!?,(O,](#!90,.#!8#$0#98_!*#9!9%#0#!78!
0#\,0^,](*! (799(#! 97\#! 8J#&9! 7.#&97P*7&)_! .78$#0&7&)_! ,&.!
.7897&)O78%7&)! 9%#! J0'9#$9,](#! P0'\! 9%#! O&J0'9#$9,](#!
7&P'0\,97'&2DCE! ! k@&! ,! 9#$%&'(')*F],8#.! $'\J,&*_! 9%#! )0,*! ,0#,!
]#9-##&! 9%#! )#&#0,(! ^&'-(#.)#! 'P! 9%#! #\J('*##! ,&.! 9%#!

 

!DCM.! See! ",*('0_! supra! &'9#! DH_! ,9! YIE! T.#8$07]7&)! %'-! $0#,97?79*! ,&.!
9 7$,(!^&'-!% 78!.7PP7$O(9!
9 &#0,9#
#$%& '-!,0#!9%#!.07?7&)!P'0$#!]#%7&.!7&&'?,97'&_!-%7$%!

9'!)# !-%#&!`']!\']7(79*!78!)0#, #0!&'-!9%,&!#?#0U2!
!DCB.! See!supra!Z,09!@@@!T.78$O887&)!9%#!7&#?79,](#!.78$('8O0#!$,8#8U2!
! ! See supra 9DCL. ! A$%,((#0_! ! &'9#! BLE_! ,9! IMH! T.#8$07]7&)! 9%#! 788O#8! 9%, ! ,078#!
-79%!J0#\,9O0#!\'97'&8U2!
! ! See! supra! & 9DCD. A$%,((#0_! '9#! BLE_! , ! GDHFYM! T.#8$07]7&)! 9%#! 97\7&)! 'P! 9%#!
J(#,.7&)8!,&.!9%#!7\J'09,&$#!'P!9%#!$'&9#&9!9%#0#7&U2!
!DCY.! See! A$%,((#0_! supra! &'9#! BLG_! ,9! IYDFYY! T#bJ(,7&7&)! 9%#! #\J('*#0<8!
7 $9! 9&897& '! P7(#! ,! J0#(7\7&,0*! 7&`O&$97'&_! #?#&! 7P! 9%#! $,8#! O(97\,9#(*! 8#99(#8!
]#P'0#!907,(U2!
! ! See! 08_! suDCC. A,O&.# pra! &'9#! GB_! ,9! LBI! T0#\,0^7&)! '&! 9%#! $%,((#&)#! 'P!
8#J,0,97&)!J0'9#$9,](#!7&P'0\,97'&!P0'\!O&J0'9#$9,](#!7&P'0\,97'&U2!
!DCE.! See!6,0#*_!supra!&'9#!CY_!,9!BYB!T8%'-7&)!9%#!?,0*7&)!7&9#0J0#9,97'&!'P!
90,.#!8#$0#9!(,-!O8#.!]*!$'O098U2!
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J0'J07#9,0*!7&P'0\,97'&!),7&#.!7&!9%#!-'0^J(,$#!78!#bJ,&87?#2lDCG!!
"%#! P,$98! 7&?'(?#! ,&! '?#0(,*! 'P! 8#&8797?#! ]O87&#88! 7&P'0\,97'&!
,&.!90,.#!8#$0#98_!,&.!9%#0#P'0#!0#fO70#!$('8#!8$0O97&*!87&$#!9%#*!
,0#!7&%#0#&9(*!$('8#!$,8#82DCI!!=#$,O8#!'P!9%78_!9%#8#!$,8#8!,0#!&'9!
8O79,](# '!P'0!.78J 8797'&!'&!,!J0#F907,(!\'97'&2DCH!

iO09%#0_! 9%#0#! ,0#! 8O0J0787&)! .7PP#0#&$#8! ,\'&)! 9%'8#!
`O078.7$97'&8! 9%,9! 0#$')&7h#! 9%#! .'$907&#2DEM! ! km"n%#! .#)0##! 'P!
J0'],]7(79*! 0#fO70#.! P'0! ,! 8%'-7&)! 'P! 7&#?79,]7(79*! 0#\,7&8! ,!
8'O0$#!'P!$'&PO87'&!,\'&)!9%#!$'O0982lDEB!!;&#!`O.)#!$'\J(,7&#.!
9%,9! %#! -,8! )0,JJ(7&)! -79%! 9%78! k&#]O('O8! 89,&.,0.! 'P!
7&#?79,]7(79*2lDEL! !i'0!#b,\J(#_!,!/,88,$%O8#998!$'O09!-0'9#!9%,9!
J(,7&97PP_!k>8J#$9!%,8!#89,](78%#.!9%,9!,9!9%#!97\#!'P!%78!.#J,09O0#!
P0'\! >8J#$9! 79! -,8! ,9! 9%#! ?#0*! (#,89! q0#,8'&,](*! (7^#(*<! 9%,9! %#!
-'O(.! m7&#?79,](*! .78$('8#! >8J#$9<8! 90,.#! 8#$0#98n2lDED! ! @&! ,!
/7$%7),&!$,8#_!9%#!$'O09!-0'9#_!J(,7&97PP!\O89_!k$'&?7&$#!9%#!$'O09!
'P! 9%#! P'0\#0! #\J('*##<8! q.OJ(7$79*<! ]*! J0'PP#07&)! #?7.#&$#!
7&.7$,97&)! ,! 87)&7P7$,&9! (,$^! 'P! $,&.'0! '0! -7((7&)&#88! 9'! \78O8#!
90,.#!8#$0#982lDEY!!"%#!8,\#!P#.#0,(!.78907$9!$'O09!7&!:#-!e'0^!,8!
Papermaster!P,$#.!,!87\7(,0!788O#_!]O9!-79%!,!.7PP#0#&9!`O.)#!-%'!
,007?#.! ,9! ,! .7PP#0#&9! $'&$(O87'&! 9%,&! .7.! 9%#! Papermaster!
`O.)#2DEC! !Q#! 0#fO70#.! ,! k$(#,0! 8%'-7&)! 'P! ,$9O,(! ,&.! 7\\7&#&9!
700#J,0,](#! %,0\2lDEE! ! Q#! ,(8'! J'7&9#.! 'O9! 9%#! (,$^! 'P! ,&!
,)0##\#&9! P'0! 9%78! 0#8907$97'&p!9%#!,&97$'\J#9797?#!&,9O0#!'P! 9%#!
 

! DCG2! 6,0#*_!supra!&'9#!CY_!,9!BYB2!
!DCI.! See! 6,0#*_! supra! &'9#! CY_! ,9! BYEFYG! T#bJ(,7&7&)! %'-! $%,&)#8! 7&! 9%#!
9 '(')* #9! \,*#$%& ! \,0^ ! 0#fO70#! $'O098! 9'! O8#! $('8#0! 8$0O97&*! 7&! PO9O0#!
.#$787'&8U2!
! ! See! pra! &'9DCH. 6,0#*_! su #! CY_! ,9! BYEFYG! T7\J(*7&)! 9%,9! 9%#8#! 9#$%&'(')*!
$,8#8!,0#!\'0#!$'\J(7$,9#.!9%,&!'9%#0!90,.#!8#$0#9!$,8#8U2!

#*_!su BGY!T$'&87.#07&)!9%#!0,&)#!'P!'J7&7'&8!
# !-%#

!DEM.! See!S'.P0 pra!&'9#!BLM_!,9!
] # &!$'O098#9- &!0O(7&)!'&!7&#?79,]7(79*U2!
! DEB2! S'.P0#*_!supra!&'9#!BLM_!,9!BGY2!
! ! See!Earthweb_! GB! 097$O(,97&)! 9%#! %,0.8%7J! $'O098!DEL. i2! AOJJ2! L.! ,9! DBB! T,

)#bJ#07#&$#!-79%!7&!$'&890O7& !7&#?79,]7(79*U2!
!DED.! Aspect!Software_!GIG!i2!AOJJ2!L.!,9!BLH2!
! 2! S#&DEY #! 6'.#8! 6'0J2! ?2! "%'\8'&_! :'2! MHFBYEIG_! LMBB! W2A2! V7892! +1j@A!
BYMDH_!,9!RBD!T12V2!/7$%2!i#]2!BB_!LMBBU2!
! ! Se $,&!>70(7&#8_! @&$2!?2! @\%'P_!ELM!i2!AOJJ2!L.!CGY_!CIG!TA2V2:2e2!
L U!T#b !,!0O(7&)!9%,9!.7PP#08!P0'\!PapermasterU2!
DEC. e!>\#07
MMH %7]797&)
!DEE.! Id.!,9!CIL2!
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0#8907$97'&_!,&.!9%#!(,$^!'P!,&*!9#89!P'0!0#,8'&,](#&#88!9%,9!#?#&!
&'&F$'\J#9#!,)0##\#&98!,0#!8O]`#$9! 9'2DEG! !X79%'O9!,!.#P7&797?#!
89,&.,0._! ,8! 9'! P,$9'08_! '0! ,8! 9'! 9%#! \#,8O0#! 'P! J0'],]7(79*!
7\J(7#.! 7&9'! 9%#! $'&$#J9! 'P! q7&#?79,](#_<! 0O(7&)8! '&! 7&#?79,](#!
.78$('8O0#! 8%'O(.! ]#! PO09%#0! 8$0O97&7h#.! ,9! 9%#! ,JJ#((,9#! (#?#(_!
#b$#J9! P'0! 9%#! P,$9!9%,9! 9%#!J,097#8!,0#!8'!,8*\\#907$,((*!J(,$#.!
9%,9! 9%#! $,8#8!O8O,((*!.'!&'9!\,^#! 79! 9'! 907,(2DEI! ! i7&,((*_! $'O098!
J'7&9! 9'! 9%#! J0#8#&$#! 'P! &'&F$'\J#9#! ,&.! &'&F.78$('8O0#!
,)0##\#&98! ,&.! 9%#70! ]'7(#0J(,9#! (,&)O,)#! ,8! #?7.#&$#! 'P!
700#J,0,](#!%,0\2DEH! !e#9!9%#!,)0##\#&98!,0#!,&*9%7&)!]O92! !"%78!
(#,.8! 9'! ,&! O&.#870,](#! 0#8O(9! 7&! 9%,9! $'O098! 9%,9! %,?#! ,.'J9#.!
9%#! .'$907&#_! 9%#0#]*! 078^7&)! ,&! '?#0J0'9#$97'&! 'P! #\J('*#08<!
90,.#! 8#$0#98! ,9! 9%#! #bJ#&8#! 'P! #\J('*##! \']7(79*2! ! @&! 8#$9'08!
8O$%! ,8! 9%#! 9#$%! 7&.O890*_! -%'8#! (7P#](''.! 78! 7&&'?,97'&_! 9%#!
P,89#0! 9%#! 7&&'?,97'&_! 9%#! (#88! ,! 0,97'&,(#! #b7898! P'0! 788O7&)! ,&!
7&`O&$97'&!]#$,O8#!9%#!0,9#!'P!7&&'?,97'&!78!P,89#0!9%,&!9%#!$'O098<!
,.\7&7890,97'&!'P!9%#!$,8#82DGM!

6'O098! 8%'O(.! .#&*! 0#fO#898! P'0! #fO79,](#! 0#(7#P! ,]8#&9!
clear!and!convincing!evidence!'P!9%#!P'(('-7&)!-%#&!9%#*!$'&87.#0!
9%#!P7089!P,$9'0!7&!,!\'97'&_!9%#!(7^#(7%''.!'P!8O$$#88!,9!907,(2!!i7089_!
J(,7&97PP8!\O89!8%'-!#?7.#&$#!'P!,$9O,(! 90,.#!8#$0#98! 9%,9!,0#!,9!
078^! ]*! 9%78! .#J,09O0#p! 9%,9! 9%#8#! ,0#! .#\'&890,](*! \'0#! 9%,&!
`O89! 7&P'0\,97'&! ],8#.! '&! \#\'0*_! ^&'-(#.)#_! 8^7((8_! ,&.!
#bJ#07#&$#2DGB!!Z(,7&97PP8!8%'O(.!]#!J0#J,0#.!9'!8%'-!,!.#P#&.,&9!
 

!DEG.! See!id.!T(,*7&)!'O9!9%#!.7PP#0#&9!$'&87.#0,97'&8!0#fO70#.!P'0!,!.#$787'&!7&!
9 $,8#Up!S'.P0#*_!su BLM_! B #9,7(7&)!9%#%#!7&89,&9! pra!&'9#! ,9!BGYFGE!&&2 MMFMC!T. !
?,07,97'&!7&!%'-!$'O098!,88#88!J0'],]7(79*!'P!7&#?79,]7(79*U2!
!DEI.! See! American! Airlines_! ELM! i2! AOJJ2! L.! ,9! CIG! T.#&*7&)! American’s!
J0#(7\7&,0*! 7&`O&$97'&! J0#?#&98! 907,(! ,&.! ,&*! PO09%#0! ,JJ#((,9#! 0#?7#-Up!
S'.P0#*_!supra!&'9#!BLM_!,9!BGI!T.78$O887&)!9%#!7&$'&8789#&$*!7&!.#?#('J\#&9!
'P!9%#!7&#?79,](#!.78$('8O0#!.'$907&#U2!
!DEH.! See!American!Airlines_!ELM!i2!AOJJ2!L.!,9!CIL!T7&P#007&)!9%,9!7P!#\J('*#08!
$%''8#!9'!%,?#!#\J('*##8!87)&!&'&F$'\J#9#!,&.!&'&F.78$('8O0#!,)0##\#&98_!
9%#0#! 78! ,&! 7&$0#,8#.! $%,&$#! 9%,9! 700#J,0,](#! %,0\! 9'! 9%#! #\J('*#0! -7((! ]#!
P S''O&.Up! .P0#*_!supra!&'9#!BLM_!,9!BGG!T,&,(*h7&)!9%#!9%#'07#8!'P!700#J,0,](#!
%,0\U2!
! ! See &!?2!6,0# ^!4 ++6 GIM!i2 OJJ2!L.!GMM !DGM. !A,], \,0 b_! _! !A _!GBY T:2V2!@((2!LMBBU!
T&'97&)!9%,9!7&P'0\,97'&!9O0&8!q89,(#<!,8!9#$%&'(')*!$'\J,&7#8!q#?'(?#<U2!
!DGB.! See! 41A">"1/1:"! T"Q@4VU! ;i! W:i>@4! 6;/Z1"@"@;:! s! YL! $\92! .! TBHHCU!
T89,97&)! 9%,9! 90,.#!8#$0#98!.'!&'9!#&$'\J,88!\#0#!)#&#0,(! 8^7((8_!^&'-(#.)#_!
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9%0#,9#&8! 9'!.78$('8#!'0!O8#! 9%#8#! 90,.#!8#$0#98!'&!]#%,(P!'P! 9%#!
&#-! #\J('*#0! ,&.! 9%#*! ,0#! %7)%(*! 9#$%&7$,(! '0! 8J#$7,(7h#._! 7&!
$'&90,89! 9'! 90,.#! 8#$0#98! 7&?'(?7&)! \,&,)#\#&9! .,9,! 7&$(O.7&)!
8,(#8! ,&.! \,0^#97&)! J(,&82DGL! ! V#P#&.,&98! 8%'O(.! ]#! ,](#! 9'!
$'&9#89!9%#!$(,7\82!!=*!-,*!'P!#b,\J(#_!#?7.#&$#!'P!,&!#\J('*#0<8!
%707&)! ,)0##\#&9! 9%,9! #bJ0#88(*! P'0]7.8! 9%#! O8#! 'P! ,! P'0\#0!
#\J('*#0<8!90,.#!8#$0#98!]*!,&!#\J('*##!'O)%9!9'!]#!8OPP7$7#&9!9'!
'?#0$'\#! ,! J(,7&97PP<8! ,88#097'&82DGD! ! i7&,((*_! -%#&! 9%#! $'O09!
#?,(O,9#8! 9%#! '9%#0! 9%0##! P,$9'08! 7&! ,! J0#(7\7&,0*! 7&`O&$97'&!
\'97'&_! 79! 78! 7\J#0,97?#! 9'!\'0#! $('8#(*! 8$0O97&7h#! 9%#! J'9#&97,(!
P'0! 700#J,0,](#! 7&`O0*_! 9%#! #fO797#8_! ,&.! 9%#! JO](7$! 7&9#0#892!!
@00#J,0,](#! 7&`O0*! 9'! ,! (,0)#! $'0J'0,97'&! ]*! '&#! #\J('*##<8!
.#J,09O0#! 8%'O(.!&'9!]#! 8'! 0#,.7(*!,$$#J9#.!]*!,! $'O092DGY! !"%#!
fO#897'&!'P!#fO797#8!78!\'0#!.7PP7$O(9!9'!,&8-#0d!%'-!$,&!79!]#!9%,9!
,! 078^! 'P! 7&`O0*! 78! 8O]89,&97,(! #&'O)%_! ,&.! 9%O8! P,70_! 9'! JO9!
8'\#'&#!'O9!'P!-'0^_!-%#&!79!78!&'9!*#9!J0'?#&!9%,9!9%#0#!-,8!,&!
,$97'&,](#! 7&`O0*r! !X%'! 78!J0'J'097'&,9#(*!\'0#!%,0\#.!]*! 9%#!
$'O09<8! .#$787'&r! ! +7^#-78#_! 9%#! JO](7$<8! 7&9#0#89! 78_! 79! 9O0&8! 'O9_!
]#99#0! 8#0?#.! ]*! #\J('*##! \']7(79*! -79%! 798! ,88'$7,9#.!
^&'-(#.)#! 8%,07&)! ,&.! 8J7(('?#0_! 9%,&! ]*! ,! ('$^FOJ! '&!
7&P'0\,97'&! 9%,9! '$$O08! -79%! ,&! 7&`O&$97'&! 7&! P,?'0! 'P!
J(,7&97PP82DGC! !Z#0%,J8!9%#8#!$,8#8!,0#!]#99#0!8O79#.!P'0!#fO79,](#!
0#(7#P! 7&! 9%#! P'0\!'P! ,! 8J#$7,(!\,89#0! ,JJ'7&9#.!]*! 9%#! $'O09! 9'!

 

90,7&7&)_!'0!#bJ#07#&$#U2!
!DGL.! See! >(\#(7&)_! supra! &'9#! CD_! ,9! EM_! HBFHD! T&'97&)! 9%#! 7\J,$9! 'P! %7)%!
9#$%&'(')*! 9'! 90,.#! 8#$0#9! (797),97'&! ,&.! .#\'&890,97&)! %'-! 9%#!J07\,! P,$7#!
$ 'P!90,.#!8#$0#9!$,O8#8 #,8#! !'P!,$97'&8!\,*!%,?#!,&*-%#0#!] 9-##&!9-'!,&.!87b!
#(#\#&98_!.#J#&.7&)!'&!9%#!89,9#U2!
!DGD.! See!Bimbo!Bakeries_! EBD! i2D.! ,9! BME! TJ0'?7.7&)! ,&! #b,\J(#!-%#0#! ,&!
#\J('*#0<8! %707&)! ,)0##\#&9! #bJ0#88(*! P'0],.#! 9%#! O8#! 'P! ,&*! 90,.#! 8#$0#98!
),7&#.!P0'\!,!P'0\#0!#\J('*#0U2!
!DGY.! See!PepsiCo_!CY!i2D.!,9!BLEG!&2D!T7((O890,97&)!,&!7&89,&$#!-%#0#!,!$'O09!
),?#!,!$'0J'0,97'&!(,0)#!.#P#0#&$#!9'!798!700#J,0,](#!7&`O0*!,0)O\#&9Up!see!also!
Degussa_!LGG! J ! E!T89,97&)!9%,9!9%#!P7(7&)!'P!,!90,.#F8#$0#9!,$97'&!
9 890, , 797'&!,&.!`']!\']7(79*l!78!&'9!J0'J#0U2!

i2!>J <b ,9!CDCFD
'!k0# 7&!(#)797\ 9#!$'\J#9
!DGC.! See! 4'&,(.! N2! S7(8'&_! The! Legal! Infrastructure! of! High! Technology!
Industrial!Districts:!Silicon!Valley,!Route!128,!and!Covenants!Not!to!Compete_!GY!
:2e2W2! +2! 41[2! CGC_! CGC! TBHHHU! T&'97&)! 9%#! 7&&'?,97'&! ,&.! 8O$$#88#8! .O#! 9'!
^&'-(#.)#! 8J7(('?#0! 7&! %7)%! 9#$%&'(')*! P7#(.8! -%#0#! $'O098! .'! &'9! #&P'0$#!
$#09,7&!J'89F#\J('*\#&9!&'&F$'\J#9797'&!,)0##\#&98U2!
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'?#08##! 9%#!#\J('*##<8! ,$97'&8!.O07&)! 9%#! P7089! 87b!\'&9%8!-79%!
9%#!&#-!#\J('*#02!

i7&,((*_! 9%#0#! ,0#!'9%#0! 0#(,9#.!J'7&98!-'09%!\#&97'&7&)2!!
"%#! ,8*\\#90*! 'P! 9%#! (797),&98! 78! 89,0^! 7&! 9-'! 8#&8#82! ! i7089_!
]#$,O8#! 'P! 9%#! #\J('*##<8! .#J,09O0#! P'0! \,*]#! ,! ]#99#0!
'JJ'09O&79*! ,8J#$9_! 9%#8#! $,8#8! \'0#! 0#8#\](#! .7?'0$#!
J0'$##.7&)8! 9%,&! $'\\#0$7,(! (797),97'&! ]#9-##&! $'\J,&7#82DGE!!
A#$'&._! 9%#0#! 78! ,! (,0)#! .78J,079*! 'P! 0#8'O0$#8! ]#9-##&! 9%#!
(797),&98! ,&.! 79! 78! 0#P(#$9#.! 7&! 9%#! 0#8O(982DGG! ! Z(,7&97PP8! %,?#! ,!
0#J#,9! J(,*#0! ,.?,&9,)#! -%#&! 8##^7&)! #fO79,](#! 0#(7#P2DGI!!
Z(,7&97PP!$'\J,&7#8!,0#!,9!9%#!0#,.*!-79%!#89,](78%#.!(#),(!9#,\8!
7&!J(,$#!9'!P7(#!8O798_!^&'-7&)!,%#,.!'P!97\#!%'-!\O$%!-7((!&##.!
9'!]#!0#?#,(#.!,]'O9! 90,.#!8#$0#98_!-%#0#!9'! P7(#_!,&.!\'0#p!,&.!
P'0! 9%#\_! 79! 78! `O89! ,&'9%#0! ]O87&#88! #bJ#&8#2DGH! ! "%#! .#J,097&)!
#\J('*##8!,0#!9*J7$,((*!$,O)%9!O&,-,0#_!,&.!&##.!9'!8$0,\](#!9'!
8#$O0#! (#),(! 0#J0#8#&9,97'&2DIM! ! "%#*! J0'],](*! %,?#! &#?#0!
.#P#&.#.! 9%#\8#(?#8! 7&! 8O$%! (797),97'&_! ,&.! ]#,0! 9%#! PO((! &'&F
#bJ#&87](#!$'89!'P!9%#70!(#),(!-'0^_!-79%'O9!9%#!97\#!'0!0#8'O0$#8!
9'! PO((*! .#?'9#! 9'! ,! ?7)'0'O8! .#P#&8#! 'P! 9%#! $%,0)#8_! #8J#$7,((*!
87&$#! 79! 78! (7^#(*! ,! J0#(7\7&,0*! 7&`O&$97'&! -7((! 788O#! ,&.! 9%78!
#\J('*##! 78!&'-!'O9!'P!-'0^!7&!9%#!'&(*!P7#(.!9%,9!%,8!9%#!\'89!
O8#! P'0! 9%,9!8^7((! 8#92DIB! !/'0#'?#0_! 9%#!&#-!#\J('*#0!\,*!#?#&!
 

!DGE.! See,! e.g._! Degussa_! LGG! i2! >JJ<b! ,9! CDBFDL! TJ0'?7.7&)! J0'$#.O0,(!
'?#0?7#-! 'P! ,! $'&9#&97'O8! $,8#! 9%,9! 7&?'(?#.! 9%#! J(,7&97PP! $'0J'0,97'&!

&-79%.0,-7&)! 798! J0#(7\7&,0*! 7&`O&$97'&! \'97'&! , .! 9%#! .#P#&.,&9<8!
8O]8#fO#&9!\'97'&!P'0!,99'0&#*<8!P##8!.O#!9'!k],.!P,79%lU2!
! DGG2! 6%#00*! ?2! 6%,\J7'&! @&9<(! 6'0J._! BIE! i2D.! YYL_! YYC! TY9%! 6702! BHHHU!

7T#bJ(, &7&)! 9%,9! $,($O(,97'&8! 8%'O(.! ]#!\,.#! ]#$,O8#! $'\J,&7#8!%,?#!\O$%!
\'0#!0#8'O0$#8U2!
! DGI2! >0\#&.,07h!?2!i'O&.2!Q#,(9%!Z8*$%$,0#!A#0?7$#8_! @&$2_!E!Z2D.!EEH_!EIGF
IIT6,(2! LMMMU! T0#\,0^7&)! 9%,9! 9%#0#!\,*! ]#! O&P,70! ]7,8! 9'-,0.8! #\J('*#08!
]#$,O8#!9%#*!,0#!9%#!8'O0$#!'P!]O87&#88!P'0!9%#!,0]790,9'0U2!
! ! See *#08!J#0P'0\!,!$'89!]#&#P79!,&,(*878!9'!.#$7.#!
- %#0!, 2!
DGH. !id.!T&'97&)!9%,9!#\J('
%#9 !(,-8O79!78!#$'&'\7$,(U

!DIM.! See! VO&$,&! Q2! >.,\8_! Non"Competition! Agreements,! Provisions! and!
Clauses! in!Georgia!Business!Contracts!–!When!Are!They!Enforceable?_!>"+>:">!
=WA@:1AA! +>Xe14! =+;S! TV#$2! BL_! LMMIU_! archived! at!
%99Jdaa---2-#]$79,97'&2'0)aEE#`St,,S! T0#$')&7h7&)! 9%,9! #\J('*##8! ,0#!
'P9#&!8O0J078#.!-%#&!&'&F$'\J#9797'&!,)0##\#&98!,0#!#&P'0$#.U2!
! DIB2! 6'(#!?2!=O0&8!@&9<(2!A#$2!A#0?82_!BMC!i2D.!BYEC_!BYIDFIY!TV262!6702!BHHGU!
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]#! `'7&#.! ,8! ,! .#P#&.,&92DIL! ! "%#! O&#?#&! 0#8'O0$#8! ]#9-##&!
J(,7&97PP8! ,&.! .#P#&.,&98! ,0#! #8J#$7,((*! 8907^7&)! 7&! 9%#8#! $,8#8d!
J(,7&97PP8! ,0#! (,0)#! J0'P79F\,^7&)! #&9797#8! -79%! 87)&7P7$,&9!
#bJ#07#&$#! 7&! 9%78! #\J('*\#&9! (797),97'&_! -%7(#! .#P#&.,&98! ,0#!
P7089F97\#! 0#(O$9,&9! (797),&98! -79%'O9! 9%#! -%#0#-79%,(! 9'! 90O(*!
?7&.7$,9#!9%#70!,$97'&82DID!!AO$%!J'(7$7#8!J'9#&97,((*!,0#!],.!7&!,&*!
#?#&9_! P'0! 9%#! $'\J,&*<8! \'0,(#_! 0#9#&97'&! ,&.! 0#$0O79\#&92DIY!!
;?#0(*! ]0',.! 0#$')&797'&! 'P! 7&#?79,](#! .78$('8O0#! &#),97?#(*!
7\J,$98! #\J('*##8! ,&.! 9%#! )#&#0,(! JO](7$! 9'! ,! )0#,9#0! #b9#&9!
9%,&! #\J('*#08! ,0#! 7\J,$9#.! 7&! `O078.7$97'&8! 9%,9! .'! &'9!
0#$')&7h#! 9%#! .'$907&#2DIC! ! "%#! 7&#?79,](#! .78$('8O0#! .'$907&#!
P,?'08!9%#!89,9O8!fO'!'?#0!9%#!PO9O0#2!

D.!A!Major!Effect!of!the!Inevitable!Disclosure!Doctrine:!A!
Developing!Regional!Innovation!Gap!Between!the!East!and!West!

Coasts!

"0,.#! 8#$0#9! (,-! J0'\'9#8! $'\\#0$7,(! 89,&.,0.8! ,&.!
$'\J,&*!J0'8J#079*_!*#9!,8!-79%!'9%#0! 7&9#((#$9O,(!J0'J#09*_! 9%#!
(,-8!,$9!,8!,!0#890,7&92!!"%#0#!,0#!&#),97?#!7\J,$98!'&!#\J('*##!
\']7(79*_!],0),7&7&)!J'-#0_!'JJ'09O&79*_!,&.!^&'-(#.)#!8%,07&)_!
,&.!,8!8O$%_! 9%#! 7&#?79,](#!.78$('8O0#!.'$907&#!O(97\,9#(*!-'0^8!
9'! 9%#! .#907\#&9! 'P! PO09%#0! 7&&'?,97'&2DIE! ! @9! 78! $0O$7,(! 9'!
 

T '-(#. 9 ##8!\,*! ]#! 0#fO70#.! 9'! J,*! ,0]790,97'&! P##8! ]O9!
9 \,*!]#!-, #&9!'P!P7&,&$7,(! %7J
,$^& )7&)! 9%, ! #\J('*
%#*! 7?#.!7&!9%#!#? %,0.8 U2!
!DIL.! See! AO#((#&! +'-0*_! Inevitable! Disclosure! Trade! Secret! Disputes:!
Dissolutions!of!Concurrent!Property!Interests_!YM!A">:2!+2!41[2!CBH_!CDB!T'J7&7&)!
9 &#- # P . ,

79 2
%,9! ! \J('*#08! ' ! 9#$%&7$,(! #\J('*##8!\,*! 'P9#&! `'7&! ,8! #P#&. &98! 7&!
90,.#!8#$0#9!( 7),97'&U !
! ! Id. #$0#9!
( 97'&
DID. ! ,9! CDMFDB! T&'97&)! 9%#! #bJ#&8#8! ,88'$7,9#.! -79%! 90,.#! 8
797), U2!
!DIY.! Id.!,9!CDB!T.78$O887&)!9%#!.#9#007&)!#PP#$9!'P!,!90,.#!8#$0#9!(,-8O79U2!
! ! Id.! BH!T#bJ(,7&7 0#89 !

^ 8!9'!&
DIC. ,9!C &)!9%,9!8O$%! 07$97'&8!7\J,70!#\J('*##<8 ,]7(797#8!
9'!\,0 #9!9%#70!8^7(( #-!#\J('*#08U2!
!DIE.! See! "Q;/>A_! supra! &'9#! CL_! ,9! YFC! T(7897&)! &#),97?#! ,8J#$98! 'P! 90,.#!
8#$0#9! (,-8Up! see! also! >(,&! +2! VO0%,\_! Natural! Laws! and! Inevitable!
Infringement_! HD! /@::2! +2! 41[2! HDD_! HIYFIC! TLMMHU! T%7)%(7)%97&)! 9%#!
$'&90'?#08*! '?#0! 9%#! PepsiCo! .#$787'&Up! 6%,0(#8! ",79! S0,?#8! 5! N,\#8! >2!
V7='78#_!Do!Strict!Trade!Secret!and!Non"Competition!Laws!Obstruct!Innovation?_!
B!1:"41Z41:2!=WA2!+2N2!DLD_!DLG!TLMMEU!T&'97&)!9%,9!?#&9O0#!$,J79,(!,&.!89,09OJ!
8O$$#88! 78! ,(8'! J0#?,(#&9! 7&! ,0#,8! -%#0#! &'&F$'\J#9797'&! ,)0##\#&98! ,0#!
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O&.#089,&.!9%,9!9%#0#!78!,!$'00#(,97'&!]#9-##&!89,9#8<!,.'J97'&!'P!
9%#! 7&#?79,](#! .78$('8O0#! 9%#'0*! ,&.! 9%#! ]O87&#88! #&?70'&\#&9!
9%,9!78!$,O87&)!,!&O\]#0!'P!$'((,9#0,(!#PP#$982DIG!!@&!0#$')&797'&!'P!
9%78_!/,0^!6%,&.(#0_!678$'<8!A[Z_!S#&#0,(!6'O&8#(!,&.!A#$0#9,0*_!
-0'9#! 7&!%78!](')!km7n&!A7(7$'&![,((#*_!%O\,&!$,J79,(! 78!,8!\']7(#!
,8! P7&,&$7,(! $,J79,(2! 1\J('*##8<! P0##.'\! 9'! P7&.! 9%#!]#89!-,*! 9'!
O8#!9%#70!8^7((8!,&.!,.?,&$#!9%#70!$,0##08!78!,!^#*!P,$9'0!9%,9!%,8!
.07?#&!9%#!.#?#('J\#&9!'P!A7(7$'&![,((#*2lDII! !+,9#0_!%#! P'(('-#.!
OJ! 7&! ,! J'89! 979(#._! kA7(7$'&! [,((#*! @&&'?,97'&! 78! =O7(9! >0'O&.!
1\J('*##! /']7(79*2lDIH! ! "%78! $'O(.! &'9! ]#! 8,7.! ,8! 9'! ,&*!
`O078.7$ ' 997 &!0#$')&7h7&)!9%#!7&#?7 ,](#!.78$('8O0#!.'$907&#2!

>! &O\]#0! 'P! 7\J'09,&9! 0#8#,0$%! 89O.7#8! ]#,0! 'O9! 9%#!
$'00#(,97'&! ]#9-##&! #\J('*##! \']7(79*_! ^&'-(#.)#! 8%,07&)_!
$'((,]'0,97'&! ,&.! 7&&'?,97'&2DHM! ! =*! -,*! 'P! #b,\J(#_! 8$%'(,08!
%,?#!#b,\7&#.!.7PP#0#&$#8!]#9-##&!A7(7$'&![,((#*_!6,(7P'0&7,_!,&.!

 

(#),(Up! 6,9%#07&#! +2! i78^_! Knowledge! Work:! New! Metaphors! for! the! New!
Economy_! 1:"!+2! !IM!6Q@2F3 41[2!IDH_!IELFED!TLMMCU!TJ0'J'87&)!,!k`'7&9 ,O9%'0l!
8'(O97'&!9'!9%#!J0'](#\!'P!90,.#!8#$0#9!J0'9#$97'&U2!
! ! See '9#! CY_! ,9! BDGFDI! T&'97&)! 9%#! 7&%#0#&9! 9#&87'&!
] ##&!9 '&!, .!P0 #9797'&U
DIG. ! 6,0#*_! supra! &
#9- 0,.#!8#$0#9!J0'9#$97 & ##!$'\J 2!
!DII.! See!/,0^!6%,&.(#0_!HP!Sues!Employees!for!Leaving!"!We!Challenge!HP!to!
Support!Employee!Freedom_!6@A6;!=+;S!z!"Q1!Z+>"i;4/_!:'?2!LD_!LMBB_!,0$%7?#.!
, 99Jda &2'0)aEEP^$LXSJ! T%7)%(7)%97&)! 7\J'09,&$#! 'P!
# '*#
9! % a---2-#]$79,97'
\J( #!P0##.'\U2!
! ! See! (#0_! SDIH. /,0^! 6%,&. ilicon!Valley! Innovation! is!Built!Around!Employee!
Mobility_!N,&2!D_!LMBL_!archived!at!%99Jdaa---2-#]$79,97'&2'0)aEEP(YN8>72!
!DHM.! See!/,0b!#9!,(2_!supra!&'9#!DH_!,9!IIL!T$'\J,07&)!J,9#&97&)!0,9#8!,P9#0!
,.'J97'&! 'P! 90,.#! 8#$0#9! J0'9#$97'&8Up! S7(8'&_! supra! &'9#! DGC_! ,9! CHMFHL!
T&'97&)!%'-!90,.#!8#$0#9!(,-!,PP#$98!)0'-9%!'P!]'9%!8\,((!89,09FOJ!$'\J,&7#8!
,&.! (,0)#! P70\8Up! >::>+11! A>j1:@>:_! 41S@;:>+! >V[>:">S1d! 6W+"W41! >:V!
6;/Z1"@"@;:!@:!A@+@6;:![>++1e!>:V!4;W"1!BLI!BFE!TBHHYU!T'O9(7&7&)!9%#!$'\\'&!
'07)7&8! 'P! $'\J,&7#8! 7&! A7(7$'&! [,((#*! ,&.! ='89'&<8! 4'O9#! BLI! ,&.! 9%#70!
.7?#0)#&9! J,9%8Up! 3#&&#9%! N2! >00'-_!Economic!Welfare! and! the! Allocation! of!
Resources! for! Invention!BM!T4>:V!6'0J2_!V78$O887'&!Z,J#0!ZFBICEF46_!BHCHU_!
archived!at!%99Jdaa---2-#]$79,97'&2'0)aEEP(:fj(7!T&'97&)!J#08'&&#(!\']7(79*!
8J0#,.8! 7&P'0\,97'&Up! eO?,(! i#(.\,&!Experimental!Approach! to! the! Study! of!
Normative! Failures:! Divulging! of! Trade! Secrets! by! Silicon! Valley! Employees_!
LMMD! W2! @++2! N2+2! "16Q2! 5! Z;+<e! BMC_! BMC! TLMMDU! T.78$O887&)! 9%,9! #\J('*##!
\']7(79*! ,&.! 7&P'0\,97'&! .7PPO87'&! ]#9-##&! $'\J,&7#8! ,8! 9%#! ],878! 'P! 9%#!
7&&'?,97?#!#&?70'&\#&9!,&.!8O$$#88!'P!A7(7$'&![,((#*Up!see!e.g.!i14414>_!supra!
&'9#!LD_!,9!DBY!T.78$O887&)!#\J('*##!\']7(79*U2!
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4'O9#! BLI_! /,88,$%O8#998! P'0! 9%#70! '07)7&8! ,8! 9#$%F7&.O8907,(!
0#)7'&,(!$#&9#08! 9%,9!-#0#!87\7(,0_!]O9! 9%#*!%,?#!87&$#!.7?#0)#.!
7&! 9%#70! P'09O&#82DHB! ! =*! BHHM! A7(7$'&! [,((#*! kJO((#.! ,%#,.! 'P!
='89'&<8! 4'O9#! BLI! ,8! 9%#! \'0#! 8O$$#88PO(! 7&&'?,97'&!
$'\\O&79*2lDHL! ! 6,(7P'0&7,<8! A7(7$'&! [,((#*! 78! &'-! 9%#! (#,.#0! 7&!
$'\J,&*! P'0\,97'&_! `']! $0#,97'&_! ,&.! ,8! ,! 8'O0$#! 'P! #bJ'098_!
-%7(#! ='89'&! 78! ,! .789,&9! 8#$'&.2DHD! ! /,88,$%O8#998! ?7)'0'O8(*!
#&P'0$#8! &'&F$'\J#9#8_! 0#$')&7h#8! 7&#?79,](#! .78$('8O0#! ,&.!
9%#0#P'0#! P,?'08! (,0)#0_! %7#0,0$%7$,(! $'\J,&7#8_! -%#0#,8! 9%#!
890O$9O0#! 'P! 7&&'?,97'&! $'\\O&797#8! P,?'08! 89,09FOJ8_! 'J#&!
&#9-'0^8_!8J##._!P(O7.79*!,&.!#bJ#07\#&9,97'&2DHY! !AO$%!fO,(797#8!
,0#! \'89(*! ,9! '..8! -79%! 8#$0#97?#_! #89,](78%#.! $'\J,&7#8! 9%,9!
\,7&9,7&!]'O&.,07#8!,('&)!-79%!,!\'&'J'(*!'?#0!('$,(!9,(#&92DHC!

"%#! P7&.7&)8! J'7&9! 9'! 6,(7P'0&7,<8! ],&! '&! 0#8907$97?#!
#\J('*\#&9! $'?#&,&98! ,&.! 7&#?79,](#! .78$('8O0#! 9%,9! 8#98! 9%#!
9'&#! P'0! ,! (#),(! #&?70'&\#&9! 9%,9! 0#-,0.8! \']7(79*! ,&.!
7&&'?,97'&2DHE! ! Z0'P#88'0! A,b#&7,&! ']8#0?#.! 9%,9! .7PP#0#&$#8!
]#9-##&! 9%#! 0#)7'&8! ,0#! &'9! 7&! ]#$,O8#! 'P! 9%#! ,?,7(,]7(79*! 'P!
0#8'O0$#8! '0! ('$,97'&! ]O9! 7&! $O(9O0#p! A7(7$'&! [,((#*! $'\J,&7#8!
-#0#! $'&&#$9#.! 9'! J0'P#887'&,(! &#9-'0^8! -%7$%! %#(J#.! 9%#\!
&,?7),9#!\,0^#9!9O0]O(#&$#2DHG!!@&!$'&90,89_!4'O9#!BLI!P70\8!-#0#!
\'0#!78'(,9#.2DHI!!Z0'P#88'0!/,0b!8O))#898!k\'0#!89,09OJ8!,JJ#,0!
 

! ! See! 7]'78# _! ,9! DLE! T&'97&)! (#,.7&)!
8 ,08<!? ![,(( 97&$97'&U2!
DHB. e.g.,! S0,?#8! 5! V _! supra! &'9#! DIE

& #*!a!4'O9#!BLI!.78
! ! See !supra #!DIE_!,9!D
$%'( 7#-8!'&!9%#!A7(7$'
DHL. !S0,?#8!5!V7]'78#_ !&'9 LC2!
!DHD.! See! [7?#^! X,.%-,_! The! Valley! of!My!Dreams:!Why! Silicon! Valley! Left!
Boston’s! Route! 128! in! the! Dust_! "16Q64W:6Q_! ;$92! DB_! LMMH_! archived! at!
%99Jdaa---2-#]$79,97'&2'0)aEEPJ4>X8v! T.78$O887&)! 9%,9! A7(7$'&! [,((#*<8!
'J#&!7&P' #b$%,0\,97'&! &)#!#&$'O0,)#.!)0'-9%!,&.!7&&'?,97'&!-%7$%!8JO00#.!
7&.7?7.O,(8!9'!\'?#!9'!A7(7$'&![,((#*!,8!'JJ'8#.!9'!='89'&U2!
! ! See S a! &'9#! DG !C M ! 9 ,DHY. ! 7(8'&_! supr C_! ,9 IHFH ! T&'97&)! 9%,9 %#! $ 0##0! J,9%8! 'P!
A7(7$'&![,((#*!#&)7&##08!0#8#\](#.!k=0'-&7,&!\'97'&2lU2!
! ! See &'9#

(7$'& 7'&!P
DHC. ! X,.%-,_! supra! ! DHD! T$'&90,897&)! 9%#! 9#$%&'(')7$,(!
#&?70'&\#&98!'P!='89'&!,&.!A7 ![,((#*!7&!0#),0.!9'!7&P'0\,9 ('-!U2!
! ! See! 0,?#8! 5 V7]'7

'
DHE. S ! 8#_! supra! &'9#! DIE_! ,9! DLE! TP7&.7&)! 9%,9! #\J('*##!
\']7(79*!(#,.8!9'!7&&'?,97 &U2!
! ! See! >j1:@>: supra! !DHG. A _! &'9# DHM_! ,9! H! T%7)%(7)%97&)! A7(7$'&! [,((#*! P70\8<!
$'\\#0$7,(!,.?,&9,)#8U2!
!DHI.! See!A>j1:@>:_! supra! &'9#! DHM_! ,9! H! T&'97&)!4'O9#! BLI! P70\8! )#&#0,9#.!
)#&#0,9#.!9#$%&'(')7$,(!]0#,^9%0'O)%8!]O9!.7.!&'9!#&`'*!0#)7'&,(!8O$$#88U2!
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7&! 0#)7'&8! 9%,9! .'! &'9! #&P'0$#! &'&F$'\J#9#82lDHH! ! Z0'P#88'0!
S7(8'&! 9%#'07h#8! 9%,9! ^&'-(#.)#! 8J7(('?#08! P0'\! #\J('*##!
\']7(79*! ,0#! ,$9O,((*! ]#&#P7$7,(! ,&.! 9%78! 7&P'0\,97'&F8%,07&)!
8JO08! PO09%#0! 7&&'?,97'&2YMM! ! /'0#'?#0_! 9%78! J'8797?#(*! 7\J,$98!
9%#! )0'-9%! 'P! ?#&9O0#F],$^#.! #&90#J0#&#O07,(! $'\J,&7#8_! ,&.!
,88'$7,9#.! 0#)7'&,(! ,.?,&9,)#82YMB! ! "%78! 89,0^! 6,(7P'0&7,F
/,88,$%O8#998!#b,\J(#!-7((!$'&97&O#!9'!J(,*!'O9! 7&!#,$%!$,8#! 7&!
-%7$%! 9%#0#! 78! ,! .7PP#0#&$#! 7&! (,-! ]#9-##&! 89,9#82YML! ! 6'&87.#0!
i,$#]''^! P'O&.#0!/,0^! tO$^#0]#0)<8! $'\\#&98! .O07&)! A9,09OJ!
A$%''(_! ,&! #?#&9! $'F8J'&8'0#.! ]*! e! 6'\]7&,9'0! ,&.! A9,&P'0.!
W&7?#0879*2YMD!!Q#!0#8J'&.#.!9'!,!fO#0*!'&!-%*!%#!(#P9!6,\]07.)#!
P'0!6,(7P'0&7,!9'!$'&97&O#!-'0^7&)!'&!%78!89,09OJ_!i,$#]''^2YMY!!k@!
^&#-!&'9%7&)_!8'!@!%,.!9'!]#!'O9!%#0#2!!i,$#]''^!-'O(.!&'9!%,?#!
-'0^#.! %,.! @! 89,*#.! 7&! ='89'&2lYMC! ! "%#! 0#)7'&,(! ),J! 7&!
7&&'?,97'&! %,8! -7.#&#._! ,&.! Z0'P#88'0! /,0b! $'&$(O.#8_!
kmOn(97\,9#(*222!J'(7$*!J(,&&#08!\O89!.#$7.#!-%#&!9%#!7&9#0#898!'P!
7&$O\]#&9! P70\8! 'O9-#7)%! 9%'8#! 'P! 7&.7?7.O,(! $,0##08! ,&.!
J'887](*!0#)7'&,(!.#?#('J\#&92lYME!!X#!,..!9%,9!`O.)#8!%,?#!9%78!
8,\#! 'JJ'09O&79*! 9''_! 9'! -#7)%! 7&! '&! 9%78! .O07&)! .#(7]#0,97'&8!
'?#0! -%#9%#0! ,! \'97'&! P'0! ,! J0#(7\7&,0*! 7&`O&$97'&! 8%'O(.! ]#!
)0,&9#._! #8J#$7,((*! 7&! (7)%9! 'P! #?7.#&$#! 9%,9! 9%#! 7&.7?7.O,(!
#\J('*##! ,&.! 9%#! JO](7$! \,*! ]#! \'0#! %,0\#._! ,&.! 9%#0#! ,0#!
\'0#! ]#&#P798! 9%,9! ,$$0O#! P0'\! ^&'-(#.)#! 8%,07&)_! 9%,&!
J0#?7'O8(*!9%'O)%92!

 

! DHH2! /,0b!#9!,(2_!supra!&'9#!DH_!,9!IGC2!
! ! See! ! suprYMM. S7(8'&_ a! &'9#! DGC_! ,9! EBH! T0#,$%7&)! ,! $'&$(O87'&! ,P9#0! ,!
9%'0'O)%!.78$O887'&!'P!k8J7((7&)!'?#0l!9,$79!^&'-(#.)#U2!
! ! See! supraYMB. S7(8'&_! !&'9#!DGC_!,9!CHM!T$'&90,897&)!A7(7$'&![,((#*!,&.!4'O9#!
BLI<8!]O87&#88!890O$9O0#8U2!
! ! See '9#!DGC_!,9! LI!T8O))#897&)!9%#!O8#!'P!,&,(*878!],8#.!
' J 'P #. 2!
YML. !S7(8'&_!supra!& E
&!9* #! !7&.O890*!7&?'(? U
!YMD.! See!N#887$,!SO*&&_!Zuckerberg:!If!I!started!Facebook!today,!I!would!stay!in!
Boston_! +2>2! "@/1A_! ;$92! DB_! LMBB,! archived! at!!
%99Jdaa---2- 7 9#]$79,9 '&2'0)aEE)D,'9J^! T&'97&)! tO$^#0]#0)<8! 89,9#\#&9! %,9!
%#!-'O(.!%,?#!89,*#.!7&!='89'&U2!
! ! See! id T&'97&)! tO$^#0]#0)<8! 89,9#\#&98! $'&$#0&7&)! 9%#! 89,09OJ! ,&.!

$#]'
YMY. .
.#?#('J\#&9!'P!i, '^U2!
!YMC.! See!id.!
! YME2! /,0b!#9!,(2_!supra!&'9#!DH_!,9!III2!
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E.!Employee!Mobility!May!Be!Indicative!of!a!More!Productive!
Direction!

@9! 78! J'887](#! 9%,9! 9%#! #\J('*##<8! &#-! `']! ,9! 9%#! &#-!
#\J('*#0!78!,$9O,((*!J'7&97&)!9'!9%#!&#b9!90#&._!,&.!\,*]#!9%#8#!
#\J('*##8!,0#!(#,.7&)!9%#!-,*_!,&97$7J,97&)!7&!P,$9_!9%#!&#b9!-,?#!
'P!$0#,97?#!.#890O$97'&!O&P'(.7&)2YMG! ! @9!$'O(.!]#!9%,9! 9%78!&#-#0!
89,09FOJ_!9%,9!$'O(.!'&#!.,*!]#!,!$'\J#9797?#!9%0#,9_!78!,$9O,((*!,!
J0'\787&)! ,$fO78797'&! 9,0)#9! 9'! $'&87.#0! &'-2YMI! ! "%#0#! ,0#! ,!
&O\]#0!'P! #b,\J(#8!'P! #\J('*##8!.#J,097&)! $'\J,&7#8! '&(*! 9'!
#&.!OJ!-'0^7&)!P'0!9%#\!,),7&2YMH!!S'')(#!%,8!]'O)%9!\,&*!8O$%!
$'\J,&7#8!89,09#.!]*!P'0\#0!#\J('*##82YBM!!W(97\,9#(*!79!78!&'9!7&!
9%#! 7&9#0#898! 'P! 9%#8#! P'0\#0! #\J('*#08! 9'! '?#0J(,*! 9%#70! %,&.!
,&.!P7(#!8O79!'&!9%#!9%#'0*!'P!7&#?79,](#!.78$('8O0#_!P'0!9%#0#!$'O(.!
]#!?,(O,](#!'JJ'09O&797#8!-'09%!\'0#!9%,&!9%#! 7\,)7&#.!('88!'P!
90,.#!8#$0#982YBB!!@9!]#%''?#8!9%#!P'0\#0!#\J('*#0!9'!9%7&^!,]'O9!
9%#! ('&)#0! 9#0\_! 9%#!]7))#0!J7$9O0#!]#%7&.! 9%#!.#J,09O0#!,&.! 9'!
$'&87.#0! -%*! 9%#! #\J('*##! (#P9d! \,*]#! P'0! \'0#! \'&#*_!
0#8J'&87]7(79*_!'JJ'09O&79*rYBL!!X#0#!9%#!&#),97?#8!,9!9%#!P'0\#0!
#\J('*#08! 9''! %7)%d! 9%#! ]O0#,O$0,97$! $O(9O0#_! (,$^! 'P! J0'`#$9!
PO&.7&)_! J''0! \,&,)#\#&9rYBD! ! 1\J('*##! .#J,09O0#8! ,0#! \'89!
.#P7&79#(*! J,7&PO(_! #8J#$7,((*! ,! %7)%F(#?#(! \7.F$,0##0! #b#$O97?#!
-79%! ,! $'&87.#0,](#! .#)0##! 'P! 7&87)%9! ,&.! #bJ#07#&$#! -%'! 78!
0#J0#8#&9,97?#!'P!9%#!$'\J,&*<8!$O(9O0,(!?,(O#82YBY!!@&89#,.!79!78!,!
 

!YMG.! See! +7h! S,&&#8_! Google! Picks! Up! Another! Former! Employee’s! Startup:!
Picnik_! /,02! B a i

U
_! LMBM_! rch ved! at! %99Jdaa---2-#]$79,97'&2'0)aEE)H$DA?G!

T']8#0?7&)!9%#!90#&.8!7&!9%#!.#?#('J\#&9!'P!89,09!OJ!$'\J,&7#8 2!
! ! See! id.YMI. ! T0#(,*7&)! 9%#! 89'0*! 'P! S'')(#<8! ,$fO78797'&! 'P! &#-(*! P'0\#.!
89,09OJ!$'\J,&7#8!]*!P'0\#0!#\J('*##8U2!
! ! See! id.!T$ ' ! !YMH. '\\#&97&)! & 9%#!8O$$#88 89'0*!'P!,!P'0\#0!S'')(#!#\J('*##!
8#((7&)!%78!89,09OJ!],$^!9'!S'')(#U2!
! ! See! idYBM. .! T0#$'O&97&)! ,! &O\]#0! 'P! $'\J,&7#8! JO0$%,8#.! ]*! S'')(#_!
7&$(O.7&)!>JJN#9_!>,0.?,0^_!,&.!0#/,7(U2!
! ! See!id.!T7&.YBB. 7$,97&)!9%#!\,0^#9,](#!,&.!J0'P79,](#!8O$$#88!S'')(#!%,8!%,.!
-79%!9%#70!0#$#&9!]O*8U2!
!YBL.! See! infra.! Z,09! @[2id! 6'\J(#\#&9,0*! 890,9#)7#8! P'0! \,&,)7&)! 90,.#!
8#$0#98! T#bJ(,7&7&)! ?,07'O8! 9%#'07#8! 9'! $'&87.#0! 0#(,9#.! 9'! 7&#?79,](#!
.78$('8O0#!9%#'0*U2!
! ! See! infra.!
8#$0#98!T.78$O887&
YBD. Z,09! @[2id! 6'\J(#\#&9,0*! 890,9#)7#8! P'0! \,&,)7&)! 90,.#!

)!9%#!0#$'O08#!P'0!#\J('*##8!.#J,097&)U2!
!YBY.! See! infra.! Z,09! @[2id! 6'\J(#\#&9,0*! 890,9#)7#8! P'0! \,&,)7&)! 90,.#!
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\'\#&9! 9'! ,88#88! 9%78! 0,&)#! 'P! 788O#8! 9%,9!-#! %,?#! 0,78#.! 9%,9!
90O(*!&##.!,99#&97'&2YBC!

F.! g TComplementary!Strategies!for!Mana ing! rade!Secrets!

"%#0#! ,0#! ,..797'&,(! 9%#'07#8! ,&.! ,)0##\#&98! P'0!
#\J('*#08!9%,9!%'(.!\'0#!J0'\78#!9%,&!9%#!7&#?79,](#!.78$('8O0#!
9%#'0*2YBE! !"%#0#!,0#!,! $'OJ(#!'P! 9'09! 9%#'07#8! P'0! $'&87.#0,97'&!
]*! #\J('*#08! ,8! ,),7&89! .#J,097&)! #\J('*##82YBG! ! i7089_!
#\J('*#08!\,*!]#!,](#!9'!,88#09!,!]0#,$%!'P!9%#!7\J(7#.!$'?#&,&9!
'P!)''.!P,79%!,&.!P,70!.#,(7&)2YBI! !"%#!.'$907&#!'P!)''.!P,79%!,&.!
P,70! .#,(7&)! k$'&$#0&8! 9%#!\,&&#0! 7&!-%7$%! #b7897&)! $'&90,$9O,(!
.O97#8!,0#!J#0P'0\#.2lYBH!!A#$'&._!#\J('*#08!\,*!%,?#!0#$'O08#!
'&! 9%#! 9%#'0*! 'P! ]0#,$%! 'P! 9%#! P7.O$7,0*! .O9*! 'P! ('*,(9*2YLM! ! >!
P7.O$7,0*! 0#(,97'&8%7J!#b7898! ]#9-##&!J07&$7J,(8! ,&.! ,)#&98! ,8! ,!
\,99#0!'P!(,-_!,&.!-%7(#!9%,9!.O9*!#&.8!,9!-%#&!9%#!#\J('*\#&9!
0#(,97'&8%7J! 9#0\7&,9#8_! ,&*! #b7897&)! 0#8907$97?#! $'?#&,&98!
J'9#&97,((*!$0#,9#!,&!'&)'7&)!.O9*2YLB!

"%#0#! ,0#! ,..797'&,(! ,)0##\#&98! 9%,9! \#079! \#&97'&2!!
i7089_!P'0P#79O0#!$(,O8#8_!,(8'!^&'-&!,8!q$(,-],$^8<!,$$'\J(78%!,8!
\O$%! 7&! 9%#! ('&)! 0O&! ,8! ,&*! 'P! 9%#! '9%#0! ,)0##\#&98! '0! 9'09!

 

8 98!T#bJ'O&.7
*U2

#$0# &)!'&!9%#!?,07'O8!.O97#8!'P!('*,(9*!,&.!P,70!.#,(7&)!9%,9!$'\#!
7&9'!J(, !
!YBC.! See! infra.! Z,09! @[2id! 6'\J(#\#&9,0*! 890,9#)7#8! P'0! \,&,)7&)! 90,.#!
8#$0#98! T0#,8'&7&)! 9%0'O)%! ?,07'O8! .'$907&#8! 9%,9! \,*! J(,*! ,! J,09! ]#87.#8!
7&#?79,](#!.78$('8O0#U2!
! ! See! infra.!YBE. Z,09! @[2id! 6'\J(#\#&9,0*! 890,9#)7#8! P'0! \,&,)7&)! 90,.#!
8#$0#98!T(7897&)!9%#!?,07'O8!9%#'07#8!'P!(7,]7(79*!O&.#0!$'&87.#0,97'&U2!
!YBG.! See! infra.! Z,09! @[2id! 6'\J(#\#&9,0*! 890,9#)7#8! P'0! \,&,)7&)! 90,.#!
8#$0#98!T7&.7$,97&)!9%,9!9%#!.'$907&#!'P!)''.!P,79%!,&.!P,70!.#,(7&)!,&.!.O9*!'P!
('*,(9*!,0#!'9%#0!,0#,8!9'!$'&87.#0U2!
!YBI.! See!17)#0\,&!?2!ZO9&,\!@&?82_!@&$2_!IGG!:212L.!BLCI_!BLEC!T/,882!LMMGU!
T O887 )! 9%#! .'$907&#! 'P! )''.! P,79%! ,&.! P,70! .#,(7&)! 7&! ,&! #\J('*\#&9!
$ b9U2
.78$ &

!
!

'&9#
!YBH.! Id.
!YLM.! See! 6#&97\,0^! 6'0J2! ?2! [79#^_! :'2! MI! 6! GDLD_! LMBM! W2A2! V7892! +1j@A!
BDIDML_! ,9! RDYFDE! T:2V2! @((2! V#$2! LH_! LMBMU! T.#,(7&)! -79%! ,! &'&$'\J#9#!
, \#& ! - ! 0#87)&#.! ,&.!
` .!9%#!$'
)0## 9 79%! ,! %7)%! (#?#(! #\J('*##! -%#0#! 9%#! #\J('*##
'7&# \J,&*<8!.70#$9!$'\J#9797'&U2!
!YLB.! See!id.!T.78$O887&)!9%#!],878!P'0!,!]0#,$%!'P!('*,(9*!$(,7\U2!
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9%#'07#82YLL!!>!P'0P#79O0#!$(,O8#!78!J,09!'P!,&!#bJ(7$79!#\J('*\#&9!
,)0##\#&9_!7&!-%7$%!#\J('*##8!P'0P#79!$#09,7&_!#&O\#0,9#.!&'&F
8,(,0*!]#&#P798!T8O$%!,8!.#P#00#.!$'\J#&8,97'&!,&.!89'$^F'J97'&!
]#&#P798U!-%#&!9%#!#\J('*\#&9!0#(,97'&8%7J!9#0\7&,9#82YLD! !"%#!
,)0##\#&98!#88#&97,((*!J0#8#&9!#\J('*##8!-79%!,!$%'7$#!9'!#79%#0!
0#$#7?#!9%#!07)%9!9'!]#&#P798!'0!#&),)#!7&!$'\J#9797?#!,$97?797#82YLY!!
A'\#!,)0##\#&98!J0'?7.#!9%,9!9%#!]#&#P798!9#0\7&,9#!0#),0.(#88!
'P!-%#9%#0!9%#!#\J('*##!.#J,098!P'0!,!$'\J#979'02YLC!!"%#8#!,0#!
0#$')&7h#.! 7&! #?#0*! `O078.7$97'&_! ,&.! 9%0'O)%! 9%#8#_! #\J('*#08!
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A#$'&._!),0.#&!(#,?#!$(,O8#8_!-%7$%!JO9!.#J,097&)!#\J('*##8!'&!
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!YDG.! See!A%#7^%_!supra!&'9#!DM!T8O))#897&)!9%,9!&'&FP7&,&$7,(!,-,0.8!8%'O(.!
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