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THE SUPREME COURT'S 14 
PENN PLAZA, LLC v. PYETT 
DECISION: IMPACT AND 
FAIRNESS CONSIDERATIONS FOR 
COLLECTIVE BARGAINING 

By David P. Twomey* 

I. Introduction 

L a b o r arbitrat ion is an alternative dispute resolut ion 
process created b y the parties to a collect ive bargain
i n g agreement. In the private sector, an arbitrat ion is 
general ly confined to a question of whether or not a 
part icular act ion was v a l i d under the C B A . A n d the 
powers and duties of an arbitrator are as set forth and 
l imi ted by the terms of the C B A . 1 Some fifty years 
ago, as part of its Steelworkers Trilogy,2 the U n i t e d States 
Supreme Cour t announced a strong presumpt ion i n 
favor of arbi trabi l i ty i n the United Steelworkers v. War
rior & Gulf Navigation Co., as follows: 

To be consistent w i th the congressional p o l i c y 
i n favor of settlement of disputes b y the parties 
through the mach ine ry of arbitrat ion. . . [a]n or
der to arbitrate the par t icular gr ievance should 
not be den ied unless it may be said wi th posi
tive assurance that the arbi t rat ion clause is not 
susceptible to an interpretat ion that covers the 
asserted dispute. Doubts should be resolved i n 
favor of coverage. 3 

In the United Steelworkers v. Enterprise Wheel & Car Co. 
component of the Trilogy, the Supreme Court approved 
the role of arbitrators as the interpreters of the contract 
i n the fol lowing language: 
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The question of interpretation of the col
lective barga in ing agreement is a ques
tion for the arbitrator. It is the arbitrator's 
construction which was bargained for; and 
so far as the arbitrator's decision concerns 
construction of the contract, the courts have 
no business overrul ing h i m because their 
interpretation of the contract is different 
from his. 4 

O v e r the years the Supreme Cour t expanded 
the use of arbitration i n employment disputes 
beyond arbitration under collective bargaining 
agreements to approval of the use of arbitration 
to resolve ind iv idua l employment agreements 
to arbitrate statutory r ights . 5 T h e Supreme 
Cour t i n 14 Penn Plaza, LLC v. Pyett recently 
decided that a provis ion i n a collective bargain
ing agreement that "clearly and unmistakably" 
requires union members to arbitrate claims aris
ing under a federal ant idiscr iminat ion statute is 
enforceable and is a waiver of un ion members ' 
rights to pursue statutory discr iminat ion claims 
i n federal courts. 6 The decision was a significant 
departure from exist ing precedents go ing back 
to the Court ' s 1974 Alexander v. Gardner-Denver 
Co. decis ion that a l lowed a un ion member to 
pursue a grievance-arbitration remedy under a 
C B A , and after an adverse arbitration award, to 
pursue statutory rights i n a federal court under 
the Ti t le V I I of the C i v i l Rights A c t of 1964. 7 

W h e r e once labor arbitrators were focused 
on the four corners of a collective bargaining 
agreement, interpret ing contractual disputes 
invo lv ing wages, hours and work ing conditions, 
labor arbitrators w i l l now, i n some cases, inter
pret federal antidiscrimination statutes and case 
law, and resolve procedura l and substantive 
due process issues inherent i n the appl icat ion 
of federal statutory law. 

This paper presents the developing and some
times confl ic t ing Supreme C o u r t precedents 
i n v o l v i n g the waiver of employee statutory 
rights through mandatory arbitration clauses. 
It then presents the Supreme Court ' s Pyett de
cision. Pyett's impact on the labor arbitration 
process is considered a long wi th procedura l 
and fairness issues parties may choose to ad

dress i n their contract negotiations on whether 
or not to require bargaining unit members to 
arbitrate their statutory d iscr iminat ion claims. 
The paper concludes wi th an assessment of the 
workabi l i ty of resolving statutory discr imina
t ion c la ims through arbi t ra t ion, rather than 
Ar t i c l e I I I courts. 

II. Pre-Pyett Precedent On 
Mandatory Arbitration 

Four Supreme Cour t decisions la id the founda
tion and expressed sufficient conflict to persuade 
the Supreme C o u r t to grant cert iorari i n 14 
Penn Plaza v. Pyett to settle issues under ly ing the 
distinctions between i n d i v i d u a l employment 
agreements to arbitrate and arbitration clauses 
found in C B A ' s . 

A. Alexander v. Gardner-Denver 
In the 1974 case of Alexander v. Gardner-Denver 
Co., the Supreme Cour t considered the ques
t ion of whether H a r r e l l Alexander ' s election 
to i n v o k e g r i evance -a rb i t r a t ion m a c h i n e r y 
that resulted i n an adverse arbitration award 
precluded h i m from filing a subsequent Ti t le 
V I I c l a im of racial d i scr imina t ion . 8 T h e Cour t 
found that it d i d not . 9 T h e C o u r t he ld that 
Ti t le V I I was designed by Congress to supple
ment exist ing laws and institutions i n v o l v i n g 
employment d i sc r imina t ion . 1 0 M o r e o v e r , the 
Cour t determined that the doctrine of election 
remedies was inappl icable i n the present con
text, w h i c h invo lved statutory rights distinctly 
separate from the employee's contractual rights, 
regardless of the fact that violat ion of both rights 
may have resulted from the same factual occur
rence." The unanimous Gardner-Denver Cour t 
he ld that "an employee's rights under Ti t le V I I 
are not susceptible of prospective waiver . " 1 2 

A n d , the Cour t set forth the po l i cy statements 
regarding the appropriateness of arbi trat ion 
for the resolution of Ti t le V I I rights, i n part, 
as follows: 

Arb i t r a l procedures, while we l l suited to 
the resolution of contractual disputes, make 
arbi t ra t ion a compara t ive ly i napp rop r i -



ate forum for the final resolution of rights 
created by Tit le V I I . The conclusion rests 
first on the special role of the arbitrator, 
whose task is to effectuate the intent of the 
parties, rather than the requirements of 
enacted legislation. Where the collective 
bargaining agreement conflicts with Tit le 
V I I , the arbitrator must follow the agree
ment.. . . Parties usually choose an arbitrator 
because they trust his knowledge and judg
ment concerning the demands and norms 
of industrial relations. O n the other hand, 
the resolution of statutory or constitutional 
issues is a pr imary responsibility of courts, 
and judic ia l construction has proved espe
cially necessary with respect to Tit le V I I , 
whose broad language frequently can be 
given meaning only by reference to publ ic 
law concepts. 

M o r e o v e r , the fac t - f ind ing process i n 
arb i t ra t ion usual ly is not equivalent to 
j ud i c i a l fact-finding. T h e record of the ar
bi t rat ion proceedings is not as complete; 
the usual rules of evidence do not apply , 
and rights and procedures c o m m o n to 
c i v i l trails, such as discovery, compulsory 
process, cross examinat ion, and testimony 
under oath, are often severely l imi ted or 
unavai lable . Indeed, it is the informal i ty 
of arbi t ra l p rocedure that enables it to 
function as an efficient, inexpensive, and 
expedit ious means for dispute resolut ion. 
T h e s e same charac te r i s t i c s , h o w e v e r , 
make arbitration a less appropriate forum 
for final resolution of Ti t le V I I issues than 
the federal courts. 1 3 

B. Gilmer v. Interstate/Johnson Lane 
In Gilmer v. Interstate/Johnson Lane Corp., the 
Supreme Cour t he ld that stockbroker Rober t 
Gi lmer ' s lawsuit under the A g e Disc r imina t ion 
i n E m p l o y m e n t A c t ( A D E A ) against his former 
employer cou ld be stayed under the Federal 
Arb i t ra t ion A c t ( F A A ) , and that he cou ld be 
c o m p e l l e d to arbitrate his statutory A D E A 
claim under the F A A rather than pursue his case 

i n a federal court . 1 4 G i lmer ' s registration form 
wi th the N e w York Stock Exchange contained 
an agreement to arbitrate any con t roversy 
arising out of his employment wi th or termina
t ion by a member f i rm . 1 5 The Cour t enforced 
this broad mandatory arbitration clause even 
though it depr ived G i l m e r of his jud ic ia l rem
edy, concluding that Congress d id not explici t ly 
preclude arbi trat ion of A D E A c la ims . 1 6 The 
Cour t dist inguished its Gilmer decis ion from 
Gardner-Denver point ing out that Gardner-Denver 
d id not involve the issue of the enforceability 
of an agreement to arbitrate statutory claims; 
and the arbitration i n Gardner-Denver occurred 
i n the context of a collective bargaining agree
ment. 1 7 

C. Wright v. Universal Maritime 
Services Corp. 
In Wright v. Universal Maritime Services Corp., 
the Supreme Cour t addressed the question of 
whether a general arbitrat ion clause i n a C B A 
required an employee to use the arbitrat ion 
procedures set forth i n the contract to pur
sue a remedy for an alleged v io la t ion of the 
Amer i cans wi th Disabi l i t ies A c t ( A D A ) . 1 8 T h e 
Four th C i r c u i t C o u r t of A p p e a l s conc luded 
that the general arbitrat ion p rov i s ion i n the 
C B A governing Wright 's employment was suf
ficiently b road to encompass a statutory c l a im 
under the A D A , and that such a p rov i s ion was 
enforceable. 1 9 Before the Supreme Cour t , the 
employer group asserted that this posi t ion was 
supported i n part by Gilmer v. Interstate/Johnson 
Lane Inc. and a strong federal po l i cy favoring 
a rb i t r a t i on . 2 0 T h e plaint i ff , Caesa r W r i g h t , 
contended that the Alexander v. Gardner-Denver 
and Gilmer precedents cou ld be reconci led, by 
main ta in ing that federal forum rights cannot 
be wa ived i n union-negotiated C B A s even i f 
they can be wa ived i n ind iv idua l ly executed 
contracts. 2 1 T h e Supreme Cour t d i d not take 
up the daunt ing task of dec id ing whether or 
not Gilmer had i n fact unde rmined or over
ru led Gardner-Denver.22 T h e Cour t , fo l lowing 
its t radit ion of j ud i c i a l restraint, resolved the 
controversy before it on the narrow basis that 
the arbitration clause i n the parties' collect ive 



bargaining agreement d id not require the work
er to arbitrate his A D A c l a i m . 2 3 Important ly, 
the C o u r t p rov ided this clarif ication: 

. . .whether or not Gardner-Denver's seem
ingly absolute prohibi t ion of un ion waiver 
of employees' federal forum rights survives 
Gilmer, Gardner-Denver at least stands for 
the proposit ion that the right to a federal 
jud ic ia l forum is of sufficient importance 
to be protected against less-than-explicit 
un ion waiver i n a C B A . The C B A i n this 
case does not meet that standard. 2 4 

Ult imate ly the Cour t distinguished the Wright 
case from Gilmer reasoning that Gilmer involved 
an ind iv idua l ' s wa iver of his o w n rights, i n 
contrast to Wright 's case i n which there was a 
waiver of the rights of employees covered by 
the C B A . 2 5 

D. Circuit City Stores v. Adams 
F o l l o w i n g Gilmer, m a n y employers required 
their non-un ion employees to agree to b road 
arbitrat ion clauses as a condi t ion of employ
ment, often insert ing such clauses i n employee 
handbooks wi th due notif icat ion to affected 
employees. 2 6 N e w employees at al l salary levels 
have been c o m m o n l y required to sign such pre-
dispute, b road mandatory arbitrat ion clauses 
on a take-it-or-leave-it basis. A strong challenge 
to a so-cal led Gilmer a rbi t ra t ion clause was 
ini t iated i n the 2001 case of Circuit City Stores, 
Inc. v. Adams27 on the theory that the F A A was 
in tended to c o m p e l j u d i c i a l enforcement of 
arbitrat ion agreements govern ing c o m m e r c i a l 
disputes and was not in tended to apply to em
ployment contracts. 2 8 T h e Cour t of Appea ls for 
the N i n t h C i r c u i t had accepted this posi t ion 
i n post- Gilmer l i t iga t ion . 2 9 H o w e v e r , i n Circuit 
City Stores, Inc. v. Adams, the Supreme Cour t 
over turned the N i n t h Ci rcu i t ' s interpretation 
of the F A A , i n a 5-4 decision, rejecting the sup
pos i t ion that the advantages of the arbitrat ion 
process somehow disappear when transferred 
to the employment context . 3 0 R e l y i n g on its 
Gilmer precedent, the Cour t made clear that 
i n agreeing to arbitrat ion of a statutory c la im, 

a party does not forego substantive rights af
forded b y the statute. 3 1 

III. The Pyett Decision 

The question presented i n 14 Penn Plaza, LLC 
v. Pyett was whether a p r o v i s i o n i n a C B A 
that clearly and unmistakably required un ion 
members to arbitrate claims arising under the 
A D E A was enforceable. 3 2 The Cour t of Appeals 
for the Second C i r c u i t he ld that Alexander v. 
Gardner-Denver Co. forbids enforcement of such 
a provis ion . 3 3 

The plaintiffs worked as un ionized night lob
by watchmen at the 14 Penn Plaza office bui ld
ing i n N e w York C i ty , unt i l the bu i ld ing owner 
h i red a un ionized security services contractor 
to staff the lobby . 3 4 T h e plaintiffs were then as
signed as night porters and light duty cleaners i n 
other locations. 3 5 The Service Employees Inter
national U n i o n filed grievances challenging the 
reassignment, asserting that the owner violated 
the C B A because of: (1) age discr iminat ion, (2) 
the seniority provis ion , and (3) the overt ime 
distribution clause. 3 6 Fa i l ing to obtain relief i n 
the gr ievance procedure , the u n i o n in i t i a l ly 
requested arbitration, be l i ev ing that it cou ld 
not legi t imately object to the reassignments 
because it had consented to the contract for the 
new security personnel . 3 7 The un ion continued 
to arbitrate the seniority and overtime claims, 
wh ich they subsequently lost. W h i l e the l imi ted 
arbitration process continued, the plaintiffs filed 
complaints wi th the E E O C alleging the owner 
violated the A D E A . 3 8 After receiving a right to 
sue letter from the E E O C , the plaintiffs filed an 
A D E A lawsuit against the employer i n federal 
district court. The employer responded by filing 
a mot ion to compel arbitration under Sections 
3 and 4 of the F A A . 3 9 T h e district court denied 
the employer 's mot ion and the U . S . Cour t of 
Appeals for the Second Ci rcu i t affirmed re lying 
on both Gardner-Denver and a Second Ci rcu i t 
precedent that a C B A which purports to waive 
employees' rights to a federal forum with respect 
to statutory claims, is unenforceable. 4 0 

A d iv ided Supreme Cour t reversed. 4 1 Justice 
Thomas , wr i t ing for the five-justice majority, 



stated that the C B A ' s arbitration clause must 
be honored unless the A D E A itself removes the 
particular class of grievances from the Nat ional 
Labo r Relations Act 's ( N L R A ' s ) b road sweep -
wh ich was not the case i n this instance. 4 2 The 
Cour t reasoned that the 
N L R A p r o v i d e d the 
union and the employer 
g r o u p w i t h s ta tutory 
a u t h o r i t y to b a r g a i n 
over the subject matter 
of arbitration of work
p l a c e d i s c r i m i n a t i o n 
claims, and the A D E A 
d id not terminate that 
a u t h o r i t y . 4 3 A c c o r d 
ingly, the Cour t found that there was no legal 
basis to strike down the arbitration clause i n 
the C B A . 4 4 

The Court then pointed out that the arbitra
tion provision i n Pyett is also fully enforceable 
under the Gardner-Denver line of cases, because 
the arbitration provision i n the Gardner-Denver 
C B A d id not cover statutory claims, 4 5 while in 
Pyett, the C B A ' s p rov is ion expressly covered 
both statutory and contractual discr iminat ion 
c la ims. 4 6 Moreover , the Cour t stated that the 
union and employer group's decision to resolve 
A D E A claims by way of arbitration instead of 
litigation does not waive the statutory right to be 
free from workplace age discrimination; it waives 
only the right to seek relief from a court i n the 
first instance. 4 7 

The Cour t disavowed Gardner-Denver's state
ment that certain features of arbitration make it 
"a comparatively inappropriate forum for the 
final resolution of rights created by Tit le V I I , " 4 8 

inc luding questioning the competence of arbi
trators to decide federal statutory claims. 4 9 The 
Cour t stated that these misconcept ions have 
been corrected, point ing out, for example, that 
the Supreme Cour t has "recognized that arbi
tral tribunals are readily capable of handl ing 
the factual and legal complexities of antitrust 
claims, notwithstanding the absence of judic ia l 
instruction and supervision" and that "there is 
no reason to assume at the outset that arbitrators 
w i l l not follow the law." 5 0 

The Cour t disposed of the plaintiffs' conflict-
of-interest argument, that a union's interest and 
those of the individual are not always identical or 
even compatible, by asserting that the principle 
of majority rule is i n fact the central premise of 

the N L R A . 5 1 The Cour t 
bols tered its rat ionale 
by poin t ing out that the 
N L R A imposes a "duty 
of fair representation" 
on unions; that a un ion 
is subject to l i a b i l i t y 
under the A D E A i f it 
discriminates against its 
members on the basis of 
age; and age-discrimi

nation claims may be filed wi th the E E O C and 
breach of duty of fair representation claims with 
the N L R B . 5 2 

T h e majority d i d not resolve the question 
whether a col lect ive bargain ing agreement's 
waiver of a jud ic ia l forum is enforceable when 
the un ion controls access to and presentation of 
employees' claims i n arbitration because it was 
not fully briefed to the Cour t and made part of 
the question presented to the Cour t . 5 3 

Jus t ice Souter 's dissent, j o i n e d b y Jus t ice 
Stevens, Ginsberg , and Breyer , repr imanded 
the majority for evading Gardner-Denver's rule, 
a case that it contended was control l ing prec
edent. Just ice Souter asserted federal fo rum 
rights may not be waived i n union-negotiated 
contracts, stating "one need only read Gardner-
Denver itself to k n o w that it was not at a l l so 
narrowly reasoned.. . ." 5 4 

IV. Impact And Fairness Issues 
Under Pyett 

T h e Pyett d e c i s i o n permi t s e m p l o y e r s a n d 
unions to bargain away ind iv idua l employees ' 
rights to pursue the resolution of statutory dis
cr iminat ion claims i n federal court, relegating 
employees to resolve their c l a im i n arbitration. 
It is anticipated that un ion ized employers may 
seek to take advantage of this important change 
i n the law when bargaining new or renewal 
contracts. Employe r s perceive l i t igation cost 



savings 5 5 and outcome advantages 5 6 i n manda
tory arbitration by avo id ing federal court l i t i 
gation. U n i o n s w i l l be required to bargain on 
this mandatory subject of bargaining. U n i o n s 
w i l l assess the advantages and disadvantages of 
mandatory arbitration of statutory claims for 
their members. If unions agree to the concept, 
they w i l l demand to have input into the con
tent of any arbitration clause and w i l l expect 
enhanced economic benefits for its members 
as quid pro quo for acceptance of the arbitration 
agreement provis ion , as we l l as an economic 
adjustment for the addi t ional costs to be borne 
b y the u n i o n for a d d i t i o n a l representa t ion 
costs. Impact and fairness issues include the 
unresolved issue, i n Pyett, of a union 's failure to 
progress an individual 's discr iminat ion c la im to 
arbitration, "clear and unmistakable" waivers 
i n l ight of post-Pyett trial court decisions, and 
"fairness" issues inc lud ing : an overview com
parison of arbitration and l i t igation, arbitrator 
competence, grievant representation, rules of 
evidence, discovery, conflicting time limits and 
l imi ted court review. 

A. Failure of a Union to Progress 
Discrimination Claims to Arbitration 
In p roces s ing a g r i evance of a b a r g a i n i n g 
unit member , the u n i o n progresses the matter 
through the contractual gr ievance-arbi t rat ion 
steps set forth i n a C B A , and the u n i o n has the 
discret ion to make decisions " i n g o o d faith" 
and " i n a non arbitrary manner" as to the mer
its of any particular gr ievance. 5 7 In the absence 
of any bad faith, a u n i o n cannot be found to 
have breached its duty of fair representation 
to a u n i o n m e m b e r w h e n it decides not to 
arbitrate a g r i evance as n o n - m e r i t o r i o u s . 5 8 

T h e Pyett court d i d not resolve the question 
whether a C B A ' s waiver of a j u d i c i a l fo rum 
is enforceable against a u n i o n m e m b e r w h e n 
the u n i o n declines to progress the grievance 
i n v o l v i n g a federal statutory d i s c r imina t ion 
c l a i m to a r b i t r a t i o n . 5 9 I n Kravar v. Triangle 
Services, Inc., i n v o l v i n g an arbi t rat ion clause 
ident ica l i n a l l respects to Pyett, the u n i o n re
fused to take M s . Krava r ' s d isabi l i ty d i sc r imi 
nat ion claims to a rb i t ra t ion . 6 0 In adjudicat ing 

the case brought b y the employer to c o m p e l 
arbitrat ion under Sections 3 and 4 of the F A A , 
the U . S . Dis t r ic t for the Southern Dis t r ic t of 
N e w York rel ied on the Pyett pr inciple that "the 
decis ion to resolve A D E A claims b y way of 
arbitrat ion instead of l i t igat ion does not waive 
the statutory right to be free f rom workplace 
age d i sc r imina t ion : it waives on ly the right to 
seek rel ief f rom a court i n the first instance." 6 1 

T h e Kravar court he ld that the C B A operated 
to preclude M s . K r a v a r f rom rais ing her dis
abi l i ty c l a i m i n any forum. A s such, the C B A 
arbi trat ion p r o v i s i o n operated as a waiver of 
M s . Krava r ' s substantive rights and may not 
be enforced . 6 2 

B. Negotiating "Clear and 
Unmistakable"Waivers 
After Pyett, a first wave of cases raised a range of 
Pyett-related enforceability issues. In Mathews v. 
Denver Newspaper Agency, LLP, the U . S . Distr ict 
Cour t for the Distr ict of C o l o r a d o found that 
the C B A ' s arbitration agreement covered the 
plaintiff 's statutory discr iminat ion c la im, and 
the court conc luded that the plaintiff wa ived 
his right to seek a jud ic i a l remedy. 6 3 However , 
i n St. Aubin v. Unilever, the U . S . Distr ict Cour t 
for the Nor thern Distr ic t of I l l inois found that 
the "clear and unmistakable" requirement to 
arbitrate the statutory d i s c r i m i n a t i o n c l a i m 
was not met where the arbitration clause and 
the an t i -d i scr imina t ion clause were distinct, 
and the anti-discrimination clause d id not refer 
to arbi t rat ion. 6 4 In Markell v. Kaiser Foundation 
Health Plan, the U . S . Dis t r i c t C o u r t for the 
Dis t r ic t of O r e g o n determined that where a 
C B A d i d not clearly provide for arbitration of 
statutory claims, the statutory c la im should be 
given de novo consideration i n federal court . 6 5 

In Shipkevich v. Staten Island University Hospital, 
the U . S . Distr ict Cour t for the Eastern Distr ict 
of N e w York determined that the C B A d id not 
"clearly and unmistakably require" arbitration 
of statutory antidiscrimination c la ims. 6 6 F inal ly , 
i n Mendez v. Starwood Hotels, the Cour t of A p 
peals for the Second C i r cu i t uphe ld the lower 
court's denial of a mot ion to compel arbitration 
based on a letter agreement signed by Starwood 



and M e n d e z because the subject matter of the 
agreement to arbitrate e m p l o y m e n t related 
discriminat ion claims was subject to mandatory 
bargaining under the N L R A , and the employer 
had no right to go outside the collective bar
gaining context to obtain this letter. 6 7 To avo id 
the time and expense of li t igation about "clear 
and unmis takab le" waivers , the a rb i t ra t ion 
clause in Pyett may be used by employers and 
unions in contract negotiations as a Cour t ap
proved mode l of arbitration clause language 
that clearly and unmistakably requires un ion 
members to arbitrate statutory discr iminat ion 
claims. The clause states: 

§30 N O D I S C R I M I N A T I O N . There shall 
be no discrimination against any present or 
future employee by reason of race, creed, 
color, age, disability, national origin, sex, 
union membership, or any other charac
teristic protected by law, including, but not 
l imited to, claims made pursuant to Tit le 
V I I of the C i v i l Rights Act , the Americans 
with Disabilities Act , the A g e Discr imina
t ion in E m p l o y m e n t Ac t , the N e w York 
State H u m a n Rights Law, the N e w York 
C i ty H u m a n Rights Code , ... or any other 
similar laws, rules, or regulations. A l l such 
claims shall be subject to the grievance and 
arbitration procedures (Articles V and VI ) 
as the sole and exclusive remedy for viola
tions. Arbitrators shall apply appropriate 
law i n render ing decisions based upon 
claims of discr iminat ion. 6 8 

A s discussed in the previous segment of this 
paper, the Pyett Cour t d id not resolve the ques
tion whether a C B A ' s waiver of a jud ic ia l forum 
is enforceable against a union member when the 
union declines to progress the grievance involv
ing a statutory c la im to arbitration. T h e Kravar 
decision indicates that the employer wou ld not 
be able to compel arbitration against the un ion 
member i n that case. In their contract nego
tiations the parties may choose to address this 
matter to attempt close this exc lus ion . 6 9 A n d , 
in order to obtain union approval of the mode l 
waiver clause contained in the Pyett decision, 

the parties may address other procedural and 
remedial issues unique to their history of collec
tive bargaining and current circumstances. 

C. Selected Fairness Considerations 
Regarding the Arbitration of Statutory 
Discrimination Claims; With Certain 
Litigation Comparisons 

The Pyett majority noted that "arbitration proce
dures are more streamlined than federal litiga
t ion" as an advantage not an inadequacy, point
ing out that the relative informality of arbitration 
is one of the chief reasons that parties select 
arbitration. 7 0 The Cour t noted that the parties to 
a C B A "trade the procedures and opportunity 
for review of the courtroom for the simplicity, 
informality, and expedit ion of arbitration." 7 1 In 
this bargained -for exchange of forums, a num
ber of procedural and fairness issues arise which 
parties in upcoming negotiations of their C B A s 
may choose to address in deciding whether or 
not to agree to a contractual provis ion requir
ing un ion members to arbitrate statutory dis
cr iminat ion claims, and i f so, what procedural 
adjustments, i f any, are necessary based on the 
individual ized history and circumstances of the 
parties themselves. 

1. Arbitration and Litigation 
Parties to C B A s agree to resolve the complaints 
of employees w h o be l ieve they have been 
wronged through the steps of a contractual 
grievance-arbitration procedure. 7 2 The process 
takes form with the filing of a grievance with a 
first-line supervisor, whereby the grievant, with 
the assistance of a union shop steward, states the 
basis of the complaint in wri t ing on a grievance 
form, identifies the section of the C B A believed 
to have been violated, and states the remedy 
sought. Through a series of procedural steps with 
specified time limits, the matter is progressed up 
to the highest designated manager for resolving 
grievances and a high ranking union officer, such 
as an international vice president who wi l l meet 
to attempt to resolve the grievance. 7 3 If the par
ties are unable to resolve the grievance, it may 
be progressed to arbitration. 7 4 



A t the arbitration stage, both parties partici
pate in the selection of the arbitrator. 7 5 The ar
bitrator's authority emanates from the contract 
itself and the parties' "statement of the issue." 
The issue and the contract define the jurisdiction 
of the arbitrator. 7 6 

A s c o m p a r e d to the g r i evance h a n d l i n g 
and the in i t i a t ion of the arbi t ra t ion process 
out l ined above, i n l i t igat ion, technical pretr ial 
pleadings are c o m p l i e d wi th and discovery is 
pursued, consist ing of interrogatories between 
the parties, taking depositions f rom p r inc ipa l 
witnesses i n v o l v e d i n the controversy and re
qu i r ing the p roduc t ion of relevant company 
documents and records . 7 7 O n c e a l l of the pre
tr ial mot ions have been resolved, the judge 
presides over the selection of the j u ry and the 
trial begins. 7 8 

2. Arbitrator Competence 
Arbitrators are usually selected by mutual agree
ment of the parties, 7 9 or through the process 
of e l iminat ion by striking names from a panel 
of names of arbitrators wi th corresponding in
formation about the arbitrators' backgrounds, 
experience, and fees. 8 0 The A m e r i c a n Arb i t ra 
t ion Associat ion ( A A A ) and the Federal M e d i a 
t ion and Conc i l i a t ion Service provide panels 
of arbitrators who are prescreened for their 
neutrality and experience. 8 1 U p o n selection, an 
arbitrator is duty b o u n d to disclose any conflict 
of interest. 8 2 

Federal judges are highly qualified to preside 
over statutory discrimination cases and to make 
rulings on al l legal issues. They are assigned to 
cases, as opposed to selection by the parties. 
A n d , i n federal courts, juries make determina
tions on facts and damages determinat ions, 
inc luding compensatory and punitive damages. 
Employe r uncertainty and concern over the po
tential for large damages awarded by juries and 
the cost of litigation itself, even when successful, 
has led employers to be the m o v i n g party seek
ing to mandate arbitration of statutory claims. 
Indeed, i n Pyett the employer 's brief before the 
Supreme Cour t stated that the un ion accepted 
the arbitration clause i n question i n exchange for 
unit-wide economic improvements . 8 3 

A s asserted by the Pyett majority, there is 
little doubt that the parties w i l l i n fact be able to 
retain "competent, conscientious and impartial 
arbitrators" to make findings of fact, and inter
pret the contract and statutory law, and assess 
appropriate damages i n full compliance wi th 
statutory law. 

3. Conflicting Time Limits 
Grievance arbitration provisions i n C B A s may 
require grievances to be filed within short periods 
of time up to thirty days after the grievant knew 
or should have k n o w n of the occurrence giving 
rise to the grievance. 8 4 Unt imely grievances often 
are refused a hearing unless it is a "continuing 
viola t ion" of the contract. 8 5 Ant id iscr iminat ion 
statutes provide much longer periods of time 
to initiate claims under each statute.8 6 In un ion 
settings with access to immediate advice from 
shop stewards, union members should be readily 
able to file their grievances wi th in a contractual 
time per iod of up to thirty days. The early filing 
of a grievance allows the employer and un ion 
to investigate matters i n a t imely fashion while 
memories are fresh and to obtain other evidence 
that may exist, i n the interest of early and ac
curate resolution of claims. 

A s the parties negotiate contractual language 
for the arbitration of statutory discr iminat ion 
claims, they may decide to provide a modif ied 
time l imi t shortening the statutory per iod for 
filing such claims to provide for the early reso
lut ion of claims, wr i t ing into the C B A a "clear 
and unmistakable" waiver of each applicable 
federal statute's time limits. A reasonable short
ened time l imi t for discr iminat ion cases may 
range from ninety days to six months. However , 
w i th the p romise p romulga t ed b y Gilmer,87 

Circuit City,88 and Pyett89 that parties agreeing 
to resolve statutory claims through arbitration 
do not forego substantive rights afforded by 
the statute, shortened statutory time limits w i l l 
be subject to scrutiny for reasonableness by 
reviewing courts. 

4. Grievant Representation 
T h e parties to a collective bargaining agree
ment are the emp loye r and the u n i o n , and 



they are "the parties" as we l l at an arbitration 
under their C B A . T h e parties appor t ion the 
administrative fees charged by the arbitration 
services agency, and the arbitrator's fees and 
expenses. O t h e r than pe r iod i c u n i o n dues, 
there is no cost to the grievant. The un ion also 
pays the fees of the attorney retained by the 
un ion to represent the grievant at an arbitra
t ion . 9 0 W h a t i f the grievant desires to have his 
o w n attorney represent his ind iv idua l interests 
at the arbitration? Shou ld the parties negotiate 
a contractual right for a grievant asserting a vio
lat ion of an ant idiscr iminat ion statute to retain 
counsel of his or her choice to present the case 
at the arbitration since the arbitration decision 
w i l l result in a final and b i n d i n g resolution of 
the grievant's statutory rights? Such is a matter 
to be resolved by the un ion and the grievant. 
It is the union 's right to put on its case for the 
grievant as it sees fit, so l ong as the union 's 
conduct towards the grievant is not arbitrary, 
discriminatory or in bad faith. 9 1 However , when 
requested in statutory discr iminat ion cases, it 
w o u l d make sense for the un ion to step aside, 
and al low the grievant's retained attorney to 
present the union 's case for the grievant, wi th 
the union's full cooperat ion. 

5. Pre-hearing Procedures 
C B A ' s rarely set forth the rules and procedures 
for conducting an arbitration. Rather the proce
dures for conducting arbitrations have evolved 
over time through the combined influences of 
arbitrators themselves and the practice of pub
lication of their awards, the procedures of the 
War Labor Board , the rules and publications of 
the A A A , the activities and proceedings of the 
Nat ional A c a d e m y of Arbitrators and the con
duct of lawyers. 9 2 The procedural practices of 
labor arbitration are widely accepted as fair by 
workers, unions, employers, and courts. 9 3 Some 
further development of arbitration procedures 
may evolve regarding the pre-hearing role of 
arbitrators in handl ing pre-hearing discovery 
requests in arbitrations invo lv ing statutory dis
cr iminat ion claims. 

Section 1.10 of The Second Edi t ion of The 
C o m m o n L a w of the Workplace, summarizes 

some of the leading arbitral principles developed 
over six decades of labor arbitration. It states: 

Unless mutually agreed to, prehearing dis
covery tools as found in c iv i l litigation—such 
as prehear ing depositions, writ ten inter
rogatories, and requests for admissions—are 
generally not al lowed in labor arbitration. 
Depositions may be allowed, however, to 
preserve testimony that would otherwise be 
unavailable at the hearing. 9 4 

In footnote 10, the Pyett majority recognized 
that the F A A applies to labor arbitration pro
cedures. 9 5 Section 7 of the F A A authorizes the 
arbitrator to "summon i n wri t ing any person 
to attend...as a witness and in a proper case to 
br ing with h im. . . any book, document, or paper, 
which may be deemed material as evidence in 
the case." 9 6 It also grants a party permission to 
take the deposition of a witness who cannot be 
subpoenaed or is unable to attend the hearing. 9 7 

Section 10 of the F A A also allows for a vacatur 
of an award for an arbitrator's refusal to hear 
evidence pertinent and material to the contro
versy. 9 8 Future litigation may develop guidance 
as to the extent of additional discovery rights of 
grievants i n statutory discrimination cases. 

The parties themselves, in negotiating con
tractual language mandating the arbitration of 
statutory discr iminat ion claims may consider 
p rov id ing for l imi ted discovery rights i n bal
ance with the goal of an efficient and effective 
dispute resolution process, which coupled with 
the information developed dur ing the steps of 
the grievance procedure, may very wel l lead to 
an early resolution of the matter. 

6. Rules of Evidence 
In an a r b i t r a t i o n , the a rb i t r a to r m a y no t 
strictly adhere to the appl icat ion of the rules 
of evidence as appl ied in the federal courts. 9 9 

For example, arbitrators may choose to hear a 
grievant's testimony that would have been ruled 
inadmissible hearsay in a federal court, for the 
therapeutic value to the grievant, a l lowing the 
grievant to tell his or her story "for whatever 
weight it deserves ." 1 0 0 H o w e v e r , tes t imony 



of little probative value, l ike uncorroborated 
hearsay, is addressed b y the arbitrator from 
the bench or disposed of i n the arbitrator 's 
award . 1 0 1 In some cont inuing relationships the 
parties themselves, i n the manner i n w h i c h 
they present their cases and assert objections 
have led to a gradual increase i n the strictness 
of the rules of evidence and a resulting increase 
i n legal ism i n labor arb i t ra t ion . 1 0 2 A s expert 
tribunals, neutral and competent, it is h ighly 
un l ike ly that an arbitration case w i l l turn on 
the basis of incompetent evidence. 

7. Judicial Review of Arbitration Awards 
A r b i t r a t i o n awards are "final and b i n d i n g " on 
the parties as required by specific language set 
forth i n each col lect ive barga in ing agreement. 
A s compared to li t igation, it is this expeditious, 
efficient, and final resolut ion of controversies 
that p rov ide the major advantage for arbitra
t ion over l i t igat ion. To main ta in this advan
tage, arbi t ra tors ' decis ions are afforded an 
ext raordinary leve l of deference b y cour ts . 1 0 3 

A r b i t r a t i o n decis ions are subject to l i m i t e d 
court rev iew under the F A A . 1 0 4 T h e F A A ap
plies to a l l employees , wi th the exc lus ion of 
transportat ion workers engaged i n foreign or 
interstate c o m m e r c e . 1 0 5 A n d , as set forth i n Py
ett, the F A A applies to arbi t rat ion agreements 
i n v o l v i n g statutory d i sc r imina t ion c la ims of 
u n i o n i z e d employees . 1 0 6 

The F A A provides streamlined treatment for 
vacating or modifying or correcting an arbitra
tion award. Section 10 lists grounds for vacating 
an award, i nc lud ing (1) corrupt ion, fraud, or 
undue means, (2) evident partiality or corrup
t ion by the arbitrators, (3) misconduct of the 
arbitrators, or (4) the arbitrators exceeding their 
power . 1 0 7 T h e grounds for mod i fy ing or cor
recting an award under Section 11 of the F A A 
include (1) evident material miscalculation, (2) 
evident material mistake, and (3) imperfections 
on a matter of form not affecting the merits . 1 0 8 

The Supreme Cour t held that Sections 10 and 11 
are the exclusive grounds for expedited vacatur 
and modificat ion of awards with these provi 
sions substantiating a national pol icy favoring 
arbitration with just the l imited review needed to 

maintain arbitrations essential virtue of resolving 
disputes straightaway. 1 0 9 

Resolution of federal statutory discrimination 
claims through the procedures of the E E O C and 
then the federal trial and appeals courts are the 
pr imary dispute resolution process designed by 
Congress. However , this process is technical, 
prolonged, and expensive. The expense alone 
may make it impossible for a unionized worker 
to pursue statutory rights i n the federal courts. 
Appel la te review of federal trial court decisions, 
however, provides a much broader review of 
the legal determinations of a trial court than is 
made of the legal determinations of arbitrators 
under the F A A . Appel la te court review allows 
for errors of law to be corrected. 1 1 0 Moreover , 
the publ ished decisions of the appeals courts 
provide precedents for the resolution of similar 
issues i n the future. 1 1 1 

A s the Cour t majority expressed i n Pyett, "[p]
arties trad[e] the procedures and opportunity 
for review of the courtroom for the simplicity, 
informali ty, and expedi t ion of arbi t rat ion." 1 1 2 

Arbi t ra t ion of statutory discriminat ion claims is 
a bargained for, agreed to process, with mutually 
beneficial features and drawbacks for the parties. 
It is reserved to the parties themselves to choose 
whether or not to include a mandatory arbitra
tion of statutory discrimination claims provis ion 
i n their collective bargaining agreement. 

V. Conclusion 

The dissent i n Pyett correctly compla ined that 
the majority misread Gardner-Denver when it 
c la imed the decision i n that case turned solely 
on the narrow ground that the C B A d id not 
cover statutory c la ims . 1 1 3 A n d , it is true that 
under the Pyett decision, unions can, i n effect, 
waive an employee's right to a ju ry trial for the 
employee 's statutory d iscr iminat ion claim(s). 
H o w e v e r , the Pyett C o u r t majori ty dec is ion 
is n o w the law. T h e matter is finally settled. 
U n i o n s and employers may negotiate a rule i n 
their C B A s requiring the arbitration of statutory 
discr iminat ion claims as the sole and exclusive 
remedy for both the violations of the C B A and 
the ant idiscrimination statutes."114 



U n d e r the Gilmer and Circuit City precedents, 
pre-dispute, broad, mandatory arbitration claus
es i n employment contracts, imposed on new or 
continuing non-union employees by employers 
on a take-it-or-leave-it basis may be enforceable 
under the Federal Arbi t ra t ion A c t . 1 1 5 A narrow 
exclusion exists for transportation workers . 1 1 6 

These unilaterally drafted and imposed arbitra
tion provisions are often unbalanced and unfair 
to the employees invo lved . 1 1 7 Contrary to these 
so called "employment arbitration" category of 
cases is the "labor arbitration" category of cases, 
as dealt with in Pyett where the arbitration clauses 
are co-authored by unions and employers. If a 

un ion believes it is unfair or unjust to agree to 
a clause requir ing the mandatory arbitration 
of statutory discrimination claims for all of its 
members it can refuse to agree to such a provi
sion. O r , i f a un ion is offered "sizeable wage 
and benefit enhancements" as asserted by the 
employer i n Pyett,118 un ion and employer nego
tiators can modify the Pyett arbitration clause 
model , balancing and adjusting with agreement 
language for the fairness and procedural issues 
raised previously i n this article, while retaining 
for the employees and the employers the full 
scope of remedies and defenses available in the 
antidiscrimination statutes. • 
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